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If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act, please check the following box and list the Securities Act
registration statement number of the earlier effective registration statement for the same offering. ¨
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CALCULATION OF REGISTRATION FEE

 

Title of each class of securities to be registered  
Amount to be
registered(1)   

Proposed maximum
aggregate offering 
price per unit(1)(2)   

Proposed maximum
aggregate offering

price (1)(2)   

Amount of
registration fee

(2)  
             
Common Stock, par value $0.001 per share                  
Preferred Stock, par value $0.001 per share                 
Depository Shares(4)                 
Debt Securities                 
Warrants                 
Purchase Contracts                 
Units                 
Total          $ 10,000,000  $ 1,007 

 
(1) There are being registered hereunder an indeterminate aggregate initial offering price or number of the securities of each identified class as shall have an aggregate initial

offering price not to exceed $10,000,000. If any debt securities are issued at an original issue discount, then the offering price of such debt securities shall be in such
greater principal amount as shall result in an aggregate initial offering price not to exceed $10,000,000, less the aggregate dollar amount of all securities previously
issued hereunder. Any securities registered hereunder may be sold separately or as units with other securities registered hereunder. The proposed maximum initial
offering price per unit will be determined, from time to time, by the registrant in connection with the issuance by the registrant of the securities registered hereunder.
Separate consideration may or may not be received for securities that are issuable on exercise, conversion or exchange of other securities or that are issued in units or
represented by depositary shares. In addition, pursuant to Rule 416 under the Securities Act of 1933, as amended, the shares being registered hereunder includes such
indeterminate number of shares of common stock and preferred stock as may be issuable with respect to the shares being registered hereunder as a result of stock splits,
stock dividends or similar transactions.

 
(2) The proposed maximum aggregate offering price per class of securities will be determined from time to time by the registrant in connection with the issuance by the

registrant of the securities registered hereunder and is not specified as to each class of security pursuant to General Instruction II.D. of Form S-3 under the Securities Act.
 
(3) Subject to note (1), this registration statement covers an indeterminate amount of securities registered hereunder (with accompanying purchase rights, if any), as may be

sold, from time to time, at indeterminate prices, by the registrant.
 
(4) To be represented by depositary receipts and representing an interest in all or a specified portion of a share of preferred stock.
 
We hereby amend this registration statement (the “Registration Statement”) on such date or dates as may be necessary to delay its effective date until we shall file a
further amendment which specifically states that this Registration Statement shall thereafter become effective in accordance with Section 8(a) of the Securities Act of
1933 or until this Registration Statement shall become effective on such date as the Commission, acting pursuant to said Section 8(a), may determine.
 

 



 

  
EXPLANATORY NOTE

 
This registration statement contains two prospectuses:

 
• a base prospectus which covers the offering, issuance and sale by us of up to $10,000,000 in the aggregate of the securities identified above from time to time in one or

more offerings; and
 
• a sales agreement prospectus covering the offering, issuance and sale by us of our common stock that may be issued and sold under a sales agreement with Chardan

Capital Markets, LLC.
 
The base prospectus immediately follows this explanatory note. The specific terms of any securities to be offered pursuant to the base prospectus will be specified in a

prospectus supplement to the base prospectus. The sales agreement prospectus immediately follows the base prospectus. The common stock that may be offered, issued and sold
under the sales agreement prospectus is included in the $10,000,000 of securities that may be offered, issued and sold by us under the base prospectus.
 

 



 

  
The information contained in this prospectus is not complete and may be changed. We may not sell these securities until the Registration Statement filed with the
Securities and Exchange Commission is effective. This prospectus is not an offer to sell these securities and we are not soliciting offers to buy these securities in any
jurisdiction where such offer or sale is not permitted.
 
Subject to Completion, Dated April 11, 2016
 
PROSPECTUS

$10,000,000
 

 
CEMTREX, INC.

 
Common Stock, Preferred Stock, Depositary Shares, Debt Securities,

Warrants, Purchase Contracts and Units
 

We may offer and sell from time to time up to $10,000,000 of any combination of the securities described in this prospectus, in one or more classes or series and in
amounts, at prices and on terms that we will determine at the times of the offerings. These securities may, if applicable, be convertible into, or exercisable or exchangeable for,
other securities described in this prospectus. This prospectus provides you with a general description of the securities.

 
Each time we sell securities, we will provide a supplement to this prospectus that contains specific information about the offering and the amounts, prices and terms of

the securities. Any prospectus supplement may also add, update or change information contained in this prospectus. You should carefully read this prospectus and the
accompanying prospectus supplement before you invest in any of our securities. This prospectus may not be used to sell securities unless accompanied by a prospectus
supplement.

 
The securities may be offered directly by us, through agents designated from time to time by us or to or through underwriters or dealers, on an immediate, continuous

or delayed basis. If any agents, dealers or underwriters are involved in the sale of any of the securities, their names and any applicable purchase price, fee, commission or
discount arrangement between or among them will be set forth, or will be calculable from the information set forth, in the applicable prospectus supplement.

 
Our common stock is listed on The NASDAQ Capital Markets under the symbol “CETX” beginning on June 25, 2015. On April 7, 2016, the closing price of our

common stock was $2.33.
 
As of April 7, 2016, the aggregate market value of our outstanding common stock held by non-affiliates was approximately $8,990,229, based on 8,489,521 shares of

outstanding common stock, of which approximately 3,684,520 shares are held by non-affiliates, and a per share price of $2.44 based on the closing sale price of our common
stock on February 22, 2016. As of the date hereof, we have not offered any securities pursuant to General Instruction I.B.6 of Form S-3 during the prior 12 calendar month
period that ends on and includes the date hereof.

 
The mailing address of our principal executive offices is 19 Engineers Lane, Farmingdale, New York 11735. Our telephone number is (631) 756-9116.
 
Investing in our securities involves certain risks. Before investing, you should refer to the risk factors on page 7 of this prospectus, included in our periodic reports, in

prospectus supplements and in other information filed by us with the Securities and Exchange Commission.
 
This prospectus may not be used to offer or sell any securities unless accompanied by a prospectus supplement.
 

 



 

  
Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or passed upon the adequacy or

accuracy of this prospectus. Any representation to the contrary is a criminal offense.
 
We may sell these securities on a continuous or delayed basis directly, through agents, dealers or underwriters as designated from time to time, or through a

combination of these methods. We reserve the sole right to accept, and together with any agents, dealers and underwriters, reserve the right to reject, in whole or in part, any
proposed purchase of securities. If any agents, dealers or underwriters are involved in the sale of any securities, the applicable prospectus supplement will set forth any
applicable commissions or discounts. Our net proceeds from the sale of securities also will be set forth in the applicable prospectus supplement.

 
The date of this prospectus is ______, 2016
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 ABOUT THIS PROSPECTUS

 
This prospectus is part of a “shelf” registration statement. Under this process, we may sell, at any time and from time to time, in one or more offerings, the securities

described in this prospectus. The exhibits to our Registration Statement contain the full text of certain contracts and other important documents we have summarized in this
prospectus. Since these summaries may not contain all the information that you may find important in deciding whether to purchase the securities we offer, you should review
the full text of these documents. The Registration Statement and the exhibits can be obtained from the Securities and Exchange Commission (“SEC”) as indicated under the
heading “Where You Can Find More Information.”

 
This prospectus only provides you with a general description of the securities we may offer. Each time we sell securities, we will provide a prospectus supplement that

contains specific information about the terms of those securities and the terms of that offering. The prospectus supplement may also add, update or change information
contained in this prospectus. You should read both this prospectus and any prospectus supplement together with the additional information described below under the heading
“Where You Can Find Additional Information.”

 
We have not authorized any dealer, agent or other person to give any information or to make any representation other than those contained or incorporated

by reference in this prospectus and any accompanying prospectus supplement. You must not rely upon any information or representation not contained or
incorporated by reference in this prospectus or an accompanying prospectus supplement. This prospectus and the accompanying prospectus supplement, if any, do
not constitute an offer to sell or the solicitation of an offer to buy any securities other than the registered securities to which they relate, nor do this prospectus and the
accompanying prospectus supplement, if any, constitute an offer to sell or the solicitation of an offer to buy securities in any jurisdiction to any person to whom it is
unlawful to make such offer or solicitation in such jurisdiction. You should not assume that the information contained in this prospectus and the accompanying
prospectus supplement, if any, is accurate on any date subsequent to the date set forth on the front of the document or that any information we have incorporated by
reference is correct on any date subsequent to the date of the document incorporated by reference, even though this prospectus and any accompanying prospectus
supplement is delivered or securities are sold on a later date.

 
References in this prospectus to the terms “the Company,” “Cemtrex,” “we,” “our” and “us” or other similar terms mean Cemtrex Inc., unless we state

otherwise or the context indicates otherwise.
 

 WHERE YOU CAN FIND ADDITIONAL INFORMATION
 
We file annual, quarterly and current reports, proxy statements and other information with the SEC. You may read and copy information filed by us with the SEC at

the SEC’s public reference section, 100 F Street, N.E., Washington, D.C. 20549. Information regarding the operation of the public reference section can be obtained by calling
1-800-SEC-0330. The SEC also maintains an Internet site at http://www.sec.gov that contains reports, statements and other information about issuers, such as us, who file
electronically with the SEC. We maintain Internet sites at www.cemtrex.com. However, the information on our Internet sites is not incorporated by reference in this prospectus
and any prospectus supplement and you should not consider it a part of this prospectus or any accompanying prospectus supplement.

 
This prospectus forms part of a registration statement on Form S3 filed by us with the SEC under the Securities Act. As permitted by the SEC, this prospectus does not

contain all the information in the registration statement filed with the SEC. For a more complete understanding of this offering, you should refer to the complete registration
statement, including the exhibits thereto, on Form S-3 that may be obtained as described above. Statements contained or incorporated by reference in this prospectus or any
prospectus supplement about the contents of any contract or other documents are not necessarily complete. If we have filed any contract or other document as an exhibit to the
registration statement or any other document incorporated by reference in the registration statement of which this prospectus forms a part, you should read the exhibit for a more
complete understanding of the document or matter involved. Each statement regarding a contract or other document is qualified in its entirety by reference to the actual
document.
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 INCORPORATION OF CERTAIN INFORMATION BY REFERENCE

 
The SEC allows us to “incorporate by reference” into this prospectus the information in other documents that we file with it. This means that we can disclose important

information to you by referring you to those documents. The information incorporated by reference is considered to be a part of this prospectus, and information in documents
that we file later with the SEC will automatically update and supersede information contained in documents filed earlier with the SEC or contained in this prospectus. We
incorporate by reference in this prospectus the documents listed below and any future filings that we may make with the SEC under Sections 13(a), 13(c), 14, or 15(d) of the
Exchange Act prior to the termination of the offering under this prospectus, provided, however, that we are not incorporating, in each case, any documents or information
deemed to have been furnished and not filed in accordance with SEC rules:

 
• Our Annual Report on Form 10-K for the year ended September 30, 2015 (filed on December 21,

2015);
 

• Our Quarterly Reports on Form 10-Q for the quarterly periods ended December 31, 2015 (filed on February 16, 2016) June 30, 2015 (filed on August 11, 2015) and
March 31, 2015 (filed on May 11, 2015);

 
• Our Current Reports on Form 8-K filed on April 15, 2015, April 23, 2015, May 12, 2015, December 17, 2015, and on Form 8-K/A on March 11,

2016;
 

• Definitive Proxy Statement on Schedule 14A relating to the Company’s 2015 Annual Meeting of Shareholders (filed on February 8, 2016);
and

 
• the description of our common stock, par value $0.001 per share contained in our Registration Statement on Form 8-A, dated and filed with the SEC on June 22, 2015,

and any amendment or report filed with the SEC for the purpose of updating the description.
 

All reports and other documents we subsequently file pursuant to Section 13(a), 13(c), 14 or 15(d) of the Exchange Act prior to the termination of this offering,
including all such documents we may file with the SEC after the date of the initial registration statement and prior to the effectiveness of the registration statement, but
excluding any information furnished to, rather than filed with, the SEC, will also be incorporated by reference into this prospectus and deemed to be part of this prospectus from
the date of the filing of such reports and documents.

 
You may obtain a copy of any or all of the documents referred to above which may have been or may be incorporated by reference into this prospectus, except for

exhibits to those documents (unless the exhibits are specifically incorporated by reference into those documents) at no cost to you by writing or telephoning us at the following
address: Investor Relations, Cemtrex Inc., 19 Engineers Lane, Farmingdale, New York 11735, telephone (631) 756-9116.

 
 CAUTIONARY NOTE REGARDING FORWARD-LOOKING STATEMENTS

 
This prospectus, any prospectus supplement and the other documents we have filed with the SEC that are incorporated herein by reference contain forward-looking

statements that involve substantial risks and uncertainties. All statements, other than statements of historical facts, regarding our strategy, future operations, future financial
position, future revenues, projected costs, prospects, plans, objectives of management or other financial items are forward-looking statements. The words “anticipate,”
“believe,” “estimate,” “expect,” “intend,” “may,” “plan,” “predict,” “project,” “will,” “would” and similar expressions are intended to identify forward-looking statements,
although not all forward-looking statements contain these identifying words.

 
We may not actually achieve the plans, intentions or expectations disclosed in our forward-looking statements, and you should not place undue reliance on our

forward-looking statements. Actual results or events could differ materially from the plans, intentions and expectations disclosed in the forward-looking statements we make.
We have included important factors in the cautionary statements included in this prospectus, particularly as set forth and incorporated by reference in the “Risk Factors” section
above, that we believe could cause actual results or events to differ materially from the forward-looking statements that we make. Our forward-looking statements do not reflect
the potential impact of any future acquisitions, mergers, dispositions, joint ventures, collaborations or investments we may make.
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You should read this prospectus, any supplements to this prospectus and the documents that we incorporate by reference in this prospectus completely and with the

understanding that our actual future results may be materially different from what we expect. We do not assume any obligation to update any forward-looking statements,
except as otherwise required by law. We advise you, however, to consult any further disclosures we make on related subjects in our future annual reports on Form 10-K,
quarterly reports on Form 10-Q and current reports on Form 8-K we file with or furnish to the SEC.

 
 THE COMPANY

Overview
 
Cemtrex Inc. ("Cemtrex" or the "Company") is a leading diversified technology company offering a range of products, systems, and solutions in a wide variety of

industries around the world to meet today’s industrial and manufacturing challenges. Cemtrex, through its wholly owned subsidiaries provides electronic manufacturing
services of custom engineered advanced electronics system assemblies, emission monitors & instruments for industrial processes, and environmental control & air filtration
systems for industries & utilities.

 
Cemtrex, Inc. was incorporated as Diversified American Holding, Inc. on April 27, 1998. On December 16, 2004, the Company changed its name to Cemtrex, Inc. As

used herein, the term “we,” “us,” “our,” and the “Company” refers to Cemtrex, Inc. and its subsidiaries.
 

Recent Developments
 
On October 31, 2013, we completed the acquisition of the privately held ROB Group, a leader in electronics manufacturing solutions located in Neulingen, Germany.

The ROB Group, founded in 1989, consisted of four (4) distinct operating companies, forming a complete electronics design, manufacturing, assembly, and cabling solutions
provider that serves the electronics and cabling needs of some of the largest companies in the world in the Medical, Automation, Industrial, and Renewable Energy industries.
ROB Group also has a manufacturing facility in Sibiu, Romania. ROB Cemtrex GmbH now operates as a subsidiary of Cemtrex, Inc. and is considered part of the EMS group.
 

On April 2, 2015, Ravi Narayan and on April 22, 2015 Renato DelaRama resigned their roles as Board Members. They will continue to serve the company in their
operational positions as Vice President of Business Development and Vice President of Finance, respectively.
 

On April 3, 2015, we adopted a Shareholder Resolution to permit the Company’s Board of Directors, in its sole discretion, to file a Certificate of Amendment to our
Amended and Restated Certificate of Incorporation, as amended (the “Charter Amendment”), to effect a 1-for-6 reverse split of the outstanding shares of our common stock (the
“Reverse Stock Split”).
 

On April 6, 2015, we filed the Charter Amendment with the Delaware Secretary of State to effect the Reverse Stock Split. As a result, every six outstanding shares of
our common stock combined automatically into one share of common stock. Each stockholder’s percentage ownership in the Company and proportional voting power remains
unchanged after the Reverse Stock Split, except for minor changes and adjustments resulting from the treatment of fractional shares.

 
On April 14, 2015, we announced that the Company had effected the Reverse Stock Split and that trading in its common stock on the OTCQC Marketplace on a split-

adjusted basis began on the morning of April 15, 2016.
 
On April 22, 2015, the Board of Directors (the “Board”) of the Company appointed Raju Panjwani and Sunny Patel to the Board effective immediately. Both new

Directors have been appointed to the Company’s Audit Committee.
 
On May 12, 2015, the Board of Directors (the “Board”) of Cemtrex, Inc. (the “Company”) appointed Shamik Shah to the Board effective immediately. Shamik Shah

has been appointed to the Company’s Audit Committee.
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On June 24, 2015, we announced that Cemtrex’s common shares would commence trading on the NASDAQ Capital Markets. Our common stock began trading under

a new symbol "CETX" on Thursday, June 25th, 2015.
 
On December 15, 2015 we acquired Advanced Industrial Services Inc. and its affiliate subsidiary company based in York, Pennsylvania for a purchase price of

approximately $7,500,000, and acquisition related expenses of $476,340. The purchase price was paid with $5,000,000 in cash, $1,500,000 in a seller's note, and $1,000,000 in
the form of 315,458 shares of Cemtrex restricted Common Stock. AIS averaged approximately $23 million in annual revenue and $2.4 million in annual normalized EBITDA
over the two calendar years 2013 and 2014. We worked with a local bank to finance the $5.25 million self-amortizing, seven (7) year term loan and $3.5 million working
capital credit line for the transaction. The loans carry annual interest rates of 30 day LIBOR plus 2.25 and 2.0 respectively. The seller’s note is for 3 years at 6%.
 
Electronics Manufacturing Services (EMS)
 

Through our Electronics Manufacturing Services group, we provide end to end electronic manufacturing services, which include product design and sustaining
engineering services, printed circuit board assembly and production, cabling and wire harnessing, systems integration, comprehensive testing services and completely assembled
electronic products. Our EMS group offers fully integrated contract manufacturing services to global original equipment manufacturers (OEMs) and technology companies that
operate primarily in the medical, industrial, automation, automotive, and renewable markets.

 
Our EMS group works with industry leading OEMs in their outsourcing of non-core manufacturing services by forming a long-term relationship as an electronics

manufacturing partner. We work in close relationships with our customers throughout the entire electronic life of a product, from design, manufacturing, and distribution. We
seek to grow our business through the addition of new, high-quality customers, the expansion of our share of business with existing customers, and participating in the growth of
existing customers. 

 
Using our manufacturing capabilities, we are able to provide our customers with advanced product assembly and system level integration combined with test services

to meet the highest standards of quality. Through our agile manufacturing environment we can deliver low and medium volume and mix services to our clients. Additionally we
design, develop, and manufacture various interconnects and cable assemblies that often are sold in conjunction with our PCBAs to enhance our value to our customers. We also
provide engineering services from new product introductions and prototyping, related testing equipment, to product redesigns.

 
Our ability to attract and retain new customers comes from our ongoing commitment to understanding our customers’ business performance requirements and our

expertise in meeting or exceeding these requirements and enhancing their competitive edge. As market conditions and opportunities allow, we work closely with our customers
from an operational and senior executive level in order to achieve a deep understanding of our customer’s goals, challenges, strategies, operations, and products to ultimately
build a long lasting successful relationship.
 
Description of business and marketing strategy
 
Environmental Products & Systems (EPS)
 

Through our Environmental Products and Systems group we sell a complete line of air filtration and environmental control products under its Griffin Filters brand to a
wide variety of industrial and manufacturing industries worldwide. The Company through its Monitoring Instruments and Products (MIP) division manufactures sells, and
services monitoring instruments, software and systems for measurement of emissions of Greenhouse gases, hazardous gases, particulate and other regulated pollutants used in
emissions trading globally as well as for industrial processes. We also market monitoring and analysis equipment for gas and liquid measurement for various downstream oil &
gas applications as well as various industrial process applications.

 
Under our Griffin Filters brand, we provide a complete line of air filtration and environmental control equipment to industries such as: chemical, cement, steel, food,

construction, mining, & petrochemical. This equipment is used to: (i) remove dust, corrosive fumes, mists, hydrocarbons, volatile organic compounds, submicron particles and
particulate from industrial exhausts and boilers; (ii) clean noxious and acid gases such as sulfur dioxide, hydrogen chloride, hydrogen sulfide, chlorides, and organics from
industrial exhaust stacks prior to discharging to the atmosphere; and (iii) control emissions of coal, dust, sawdust, phosphates, flyash, cement, carbon black, soda ash, silica, etc.
from construction facilities, mining operations and dryer exhausts.
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Under our Cemtrex brand we manufacture and sell advanced instruments for emissions monitoring, process analysis, and controls for industrial applications and

compliance with environmental regulations. MIP emission monitoring systems are installed at the exhaust stacks of industrial facilities and are used to measure the outlet flue
gas concentrations of a range of regulated air pollutants to determine the quality of the air we breathe. Through use of our equipment and instrumentation, Cemtrex clients can
monitor the exhausts to the atmosphere from their facilities and comply with Environmental Protection Agency and state and local emission regulations on dust, particulate,
fumes, acid gases and other regulated pollutants into the atmosphere.

 
Our Laser Opacity monitor is used to determine opacity or dust concentration in stack gases. We also provide direct-extractive and dilution-extractive CEMS

(continuous emissions monitoring solutions) equipment and systems for use with utilities, industrial boilers, FGD systems, SCR-NOx control, furnaces, gas turbines, process
heaters, incinerators in industries such as: chemicals, pulp and paper, steel, power, coal and petrochemical along with municipalities, state and federal governments. We provide
a single source responsibility for design, engineering, assembly, installation and maintenance of systems to our customers. To the extent that we are able, our products are
designed to operate so as to allow its users to determine their compliance with the latest governmental emissions regulations.
 

We also market a range of crude oil and natural gas analyzers. These products provide real time measurement of various properties specific to the refining processes of
oil and gas. Some of the properties include RON, salt and water content, pH, viscosity, and other critical parameters that can be used to improve the blending and refining
processes. The analyzers are sold by refineries and similar facilities to optimize the yield of blended and refined product.

 
Under the Advanced Industrial Services (AIS) brand we offer one-source expertise and capabilities in plant and equipment erection, relocation, and disassembly. Over

the years it has been one of the market leaders in installing high precision equipment in a wide variety of industrial markets like automotive, printing & graphics, industrial
automation, packaging, and chemicals among others. In addition, AIS has experience in installing industrial air filtration equipment, similar to the equipment sold by us.
 
Suppliers

 
We are not currently dependent on, nor do we expect to become dependent on, any one or a limited number of suppliers. However, we buy parts and components to

assemble and manufacture our equipment and products. We also utilize sub-suppliers and third party vendors to procure from or fabricate our components based on our design,
engineering and specifications. We also enter into subcontracts for field installation, which we supervise, and we manage all technical, physical and commercial aspects of the
performance of our contracts. To date, we have not experienced difficulties either in obtaining fabricated components and other materials and parts or in obtaining qualified
subcontractors for installation work, but we cannot assure that we will not experience difficulties in the future.
 
Parts, Repair and Refurbishment Services

 
We also provide replacement and spare parts and repair and refurbishment services for all our systems following the expiration of the warranties which generally range

up to 12 months. Historically we have experienced only minimal costs from warranties but we cannot assure you that we will continue to do so.
 
Our standard terms of sale disclaim any liability for consequential or indirect losses or damages stemming from any failure of our products or systems or any

component thereof. We seek indemnification from our subcontractors for any loss, damage or claim arising from the subcontractors' failure to perform. However, the extent to
which any of our subcontractors may be able to fulfill their indemnification obligations to us cannot be assured. To the extent that we are not sufficiently protected, we may
suffer significant and protracted losses thereby.
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Competition

 
The Company faces substantial competition in each of its principal markets. Most of our competitors are larger and have greater financial resources than the Company;

several are divisions of multi-national companies. The Company competes on the basis of price, engineering and technological expertise, know-how and the quality of its
products, systems and services. Additionally, the Company's management believes that the successful delivery, installation and performance of the Company's products and
systems is a key factor in gaining business as customers typically prefer to make significant purchases from a company with a solid performance history.

 
We obtain virtually all our contracts through competitive bidding. Although price is an important factor and may in some cases be the governing factor, it is not

always determinative, and contracts are often awarded on the basis of the efficiency or reliability of products and the engineering and technical expertise of the bidder. Several
companies market products that compete directly with our products. Other companies offer products that potential customers may consider to be acceptable alternatives to our
products and services. We face direct and intense competition from companies with far greater financial, technological, manufacturing and personnel resources.

 
Intellectual Property

 
Over the years, we have developed what we hope are proprietary technologies that may give us an edge in competing with our competitors. We rely on a combination

of trade secrets and know-how to protect our intellectual property. This strategy exposes us to the risk that others may learn of our trade secrets and know-how and employ this
knowledge and thereby put us at a severe disadvantage with consequent injury to our ability to compete effectively in the marketplace.

 
We face many existing larger and more sophisticated competitors and others who are able enter the markets where we sell our products and compete against us in those

markets. We have not obtained and have no plans to obtain any evaluation of our intellectual property rights or whether we may be able to prevail in the event that others claim
that we are infringing upon their intellectual property rights. We cannot assure you that our intellectual property strategy is or will remain successful and we may suffer losses
thereby.

 
Marketing

 
We sell our products globally and rely on direct sales force, manufacturing representatives, distributors, commission sales agents, magazine advertisements, internet

advertising, trade shows, trade directories and catalogue listings to market its products and services. We use independent sales representatives in the United States backed by its
sales management and technical professionals. Our arrangements with independent sales representatives accord each a defined territory within which to sell some or all of its
products and systems, provide for the payment of agreed-upon sales commissions and are terminable at will. Our sales representatives do not have authority to execute contracts
on our behalf.
 

Our sales representatives also serve an ongoing liaison function between us and our customers during the installation phase of the products and systems and address
customers' questions or concerns arising thereafter. We select representatives based upon industry reputation, prior sales performance including number of prospective leads
generated and sales closure rates, and the breadth of territorial coverage, among other criteria.

 
Technical inquiries received from potential customers are referred to the engineering personnel. Thereafter, our sales and engineering personnel jointly prepare a

budget proposal or a final bid. The period between initial customer contact and issuance of an order is generally between two and twelve months.
 

Customers
 
Our principal customers are engaged in automotive, medical, industrial automation, refining, power, chemical, mining and metallurgical processing. Historically, most

of the customers have purchased individual products or systems which, in many instances, operate in conjunction with products and systems supplied by others. For several
years, we have marketed its products as integrated custom engineered systems and solutions. No one single customer accounts for more than 10% of its annual sales.

 
For the EPS group, the Company is responsible to its customers for all phases of the design, assembly, supply and, if included, field installation of its products and

systems. The successful completion of a project is generally determined by a successful operational test of the supplied equipment conducted by our field service technician in
the presence of the customer.
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For the EMS group, the company is responsible for the production, supply, and delivery of products to its customers. In order to satisfy customer orders, we must

consistently meet production deadlines and maintain a high standard of quality.
 

Government Regulation
 
Our operations are subject to certain ever changing and unpredictable foreign, federal, state and local regulatory requirements relating to, among others,

environmental, waste management, labor and health and safety matters. We believe that our business is operated in material compliance with all such regulations. However we
have not obtained and have no plans to obtain an independent, third-party evaluation of our compliance with any of these regulatory requirements. There is a clear risk that we
are not currently in compliance with these regulatory requirements and that we may be facing significant fines and other civil penalties therefore with resulting higher expenses
and the potential for losses and a decline in our cash flow thereby.

 
Management believes that the existence of governmental regulations creates demand for our emission monitoring equipment and environmental control systems.

Significant environmental laws, particularly the Federal Clean Air Act, have been enacted in response to public concern about the environment. We believe that compliance
with and enforcement of these laws and regulations create the demand for our environmental control related products and systems. The Federal Clean Air Act, initially adopted
in 1970 and extensively amended in 1990, requires compliance with ambient air quality standards and empowers the EPA to establish and enforce limits on the emission of
various pollutants from specific types of industrial facilities. States have primary responsibility for implementing these standards, and, in some cases, have adopted more
stringent standards.

 
 RISK FACTORS

 
Investing in our common stock involves a high degree of risk and our common stock should be acquired only by those persons who can afford the total loss of their

investment. We urge you to consider carefully the risks described below, and in the documents incorporated by reference in this prospectus and, if applicable, in any prospectus
supplement used in connection with an offering of our securities, before making an investment decision, including those risks identified under “Item IA. Risk Factors” in our
Annual Report on Form 10-K for the year ended September 30, 2015, which is incorporated by reference in this prospectus and which may be amended, supplemented or
superseded from time to time by other reports that we subsequently file with the SEC. Additional risks, including those that relate to any particular securities we offer, may be
included in a prospectus supplement or free writing prospectus that we authorize from time to time, or that are incorporated by reference into this prospectus or a prospectus
supplement.

 
Risks Related to Our Business
 

As used herein, the term “we, “our,” and the “Company” refers to Cemtrex, Inc., a Delaware corporation and its subsidiaries.
 

We are substantially dependent upon the success and continued market acceptance of our technology and a favorable regulatory environment that favors our
technology and strategy. The failure of the emissions monitoring and controls market to develop as we anticipate would adversely affect our environmental control products
business. In this respect, we may find that other competing technologies may be offered by other existing competitors or by those that enter the market and these competing
technologies may offer a better cost-benefit ratio than our products and/or at lower prices with the result that our sales, profits, and cash flow may suffer significantly over an
extended period with serious adverse impact on our financial condition.

 
Our success is largely dependent on increased market acceptance of our emission monitoring equipment and control systems and a favorable regulatory environment. If

acceptance of our technology and acceptance of emissions monitoring equipment does not continue to grow, then our sales revenues and cash flow may be significantly
reduced.
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Our ability to secure and maintain sufficient credit arrangements is key to the Company’s continued operations.
 
There is no assurance that we will be able to retain or renew our credit agreements and other finance agreements in the future. In the event the business grows rapidly,

the uncertain economic climate continues or we acquire one or more other companies, additional financing resources will likely be necessary in the current or future fiscal years.
As a small company with a limited ability to attract and obtain financing, there is no assurance that we will be able to obtain sufficient additional equity or debt financing in the
future on terms that are reasonable in light of current market conditions.

 
Adverse changes in the economy or political conditions could negatively impact our business, results of operations and financial condition. The extent of any one or

more adverse changes in economic or political conditions cannot be predicted but their impact upon us and the market for our products may result in prolonged decline in sales
revenues with resulting significant losses and negative cash flows.

 
Our sales and gross margins depend significantly on market demand for our products. The uncertainty in the U.S. and international economic and political environment

could result in a decline in demand for our products in any industry. Our gross margins are dependent upon our ability to maintain sales volumes at levels that allow us to cover
our fixed costs and variable costs per unit. To the extent that one or more product lines experience a significant and protracted decline in unit selling prices, we may experience
significant declines in our gross margins that may result in losses. Further, any adverse changes in tax rates and laws affecting our customers could result in decreasing gross
margins. Any of these factors could negatively impact our business, results of operations and financial condition.

 
Most of the Company’s customers do not commit to long-term production schedules, which makes it difficult to schedule production and achieve maximum efficiency

at our manufacturing facilities and to manage inventory levels. As a result, our fixed costs per unit may be higher than our competitors who are able to achieve greater
economies with longer production runs at lower costs per unit and, at the same time, achieve lower manufacturing costs as a result and as a result of better manufacturing
scheduling.
 

The volume and timing of sales to our customers may vary due to:
· customers’ attempts to manage their

inventory;
· variation in demand for the Company’s customers’ products design changes;

or
· acquisitions of or consolidation among

customers.
 

Many of our existing and future customers do not commit to firm production schedules. As a result, we are unable to forecast the level of customer orders with any
precision. This means that it is very difficult for us to schedule production and maximize utilization of manufacturing capacity and manage inventory levels. This adversely
impacts our unit manufacturing costs so that our unit manufacturing costs are typically higher than our competitors, which we anticipate will likely remain higher in the future.

 
In these circumstances we anticipate that we could be required to increase or decrease staffing and more closely manage other expenses in order to meet the anticipated

demand of our existing and future customers. Orders from our customers are subject to cancellation and delivery schedules fluctuate as a result of changes in our customers’
demand, thereby adversely affecting our results of operations, and resulting in higher inventory levels. Higher inventory levels cause us to obtain greater external financing
which adversely affects our financial performance.

 
Our customers face serious competitive challenges, including rapid technological changes, pricing pressure and decreasing demand from their customers, which could

adversely affect their business and ours. In the event that one or more of our product lines become the subject of significant pressures from our existing and future competitors,
market conditions, technological change, or any combination thereof, our sales revenues and our gross margins may suffer protracted and serious declines with the result that we
will likely incur protracted losses thereby. Further, the barriers to entry in several of our lines of business are not so significant that we may be facing competition from others
who see significant opportunities to enter the market and undercut our prices with products that possess superior technological attributes at prices that offer our customers a
better value. In this instance we could incur protracted and significant losses and persons who acquire our Common Stock would suffer losses thereby.
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Factors affecting the industries that utilize our customers’ products could negatively impact our customers and us. We have no real control over these factors and to the

extent that any one or more of them change dramatically, we may be facing significant financial challenges that are in excess of our abilities. These factors include:
 

· increased competition among our customers and their competitors;
· the inability of our customers to develop and market their products;
· recessionary periods in our customers’ markets;
· the potential that our customers’ products become obsolete;
· our customers’ inability to react to rapidly changing technology;
· our customers’ inability to pay for our products, which could, in turn, affect the Company’s results of operations.

 
If we are unable to develop new products, our competitors may develop and market products with better features that may reduce demand for our potential products or

otherwise result in our products becoming obsolete. There are many larger competitors who compete directly with us and who have significantly greater technological and
research resources. These larger competitors have greater technological and research abilities that put us at a severe disadvantage. This may serve to severely damage our
reputation and our ability to market and sell other products at price levels that allow us to achieve and maintain profit margins and positive cash flow.

 
We are a small company and we face rapid technological change in many of our product markets and we may not be able to introduce any new products or any

enhancements to our existing products on a timely basis, or at all. This could result in prolonged and significant losses. In addition, our introduction of any new products could
adversely affect the sales of certain of its existing products if new products cannibalize sales of our existing products. If our competitors develop innovative emissions testing
technology that are superior to our products or if we fail to accurately anticipate market trends and respond on a timely basis with our own innovations, we may not achieve
sufficient growth in its revenues to attain profitability or if we do, we may not be able sustain profitability.
 

Even though we achieved a profit for the fiscal year ending September 30, 2015, we cannot assure you that we will remain profitable and maintain a positive cash flow
or if we are profitable and have a positive cash flow, that we can sustain operations that are profitable and have a positive cash flow in the future.

 
We continue to incur significant expenditures related to selling and marketing and general and administrative activities as well as capital expenditures and anticipate

that our expenses may increase in the foreseeable future as we expand our business. Further, as a public company we continue to incur significant legal, accounting and other
expenses that we would not incur as a private company. To maintain profitability, we will need to generate significant additional revenues with significantly improved gross
margins. There can be no assurance that we will be able to generate such additional revenues, improve our gross margins, or both of them and maintain and sustain our
profitability or a positive cash flow.
 

We face constant changes in governmental standards by which our environmental control products are evaluated and we have no control over these standards. We have
no ability to predict the extent to which governmental standards and regulations will favor or disfavor our products, our technology, or the business strategies that we have or
will implement in the future. There is a distinct risk that we may face governmental standards and regulations that seriously undercut our fundamental assumptions regarding
existing trends in regulation and technology and assumptions regarding the type of technology to use. To the extent that we are not able to accurately predict these trends and
effectively utilize these predictions in our business strategy, we may suffer protracted losses with the result that persons who acquire our Common Stock will suffer losses
thereby.

 
We believe that, due to the constant focus on the environment and clean air standards throughout the world, a requirement in the future to adhere to new and more

stringent regulations both domestically and abroad is possible as governmental agencies seek to improve standards required for certification of products intended to promote
clean air. In the event our products fail to meet these ever-changing standards, some or all of our environmental control products may become obsolete.
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The future growth of our environmental control business depends, in part, on enforcement of existing emissions-related environmental regulations and further

tightening of emission standards worldwide with regulations that allow our products to compete effectively against our competitors.
 
We expect that the future environmental control products business growth will likely be driven, in part, by the enforcement of existing emissions-related environmental

regulations and tightening of emissions standards worldwide. If such standards do not continue to become stricter or are loosened or are not enforced by governmental
authorities or if such standards require the use of technologies that we do not possess or are not able to develop, it could have a material adverse effect on our business,
operating results, financial condition and long-term prospects.

 
We may incur substantial costs enforcing our proprietary information, defending against third-party patents, invalidating third-party patents or licensing third-party

intellectual property, as a result of litigation or other proceedings relating to patent and other intellectual property rights. We have undertaken only a limited evaluation of our
intellectual property rights and we may discover that one or more of our patents and other intellectual property rights infringe upon the patents or rights of others with the result
that we may incur significant losses thereby. In that event, any person who acquires our Common Stock may suffer losses thereby.

 
While we believe that our technology and procedures are likely proprietary, we cannot assure you that others have not or will not replicate our technology and

procedures and achieve greater efficiencies and success at our expense. In that event, we could suffer serious and protracted losses and negative cash flow thereby, our strategy
has been to rely on our flexibility to develop custom engineered solutions for various applications and be responsive to customer needs. We cannot assure you that this strategy
is or will remain effective to meet these challenges.
 

We may be notified of claims that we have infringed a third party's intellectual property. Even if such claims are not valid, they could subject us to significant costs. In
addition, it may be necessary in the future to enforce our intellectual property rights to determine the validity and scope of the proprietary rights of others. Litigation may also
be necessary to defend against claims of infringement or invalidity by others. We may not have sufficient financial resources to defend our intellectual property rights or
otherwise to successfully defend the Company against valid or spurious claims that we have infringed upon the intellectual property rights of others.

 
An adverse outcome in litigation or any similar proceedings could force us to take actions that could harm its business. These include: (i) ceasing to sell products that

contain allegedly infringing property; (ii) obtaining licenses to the relevant intellectual property which we may not be able to obtain on terms that are acceptable, or at all; (iii)
indemnifying certain customers or strategic partners if it is determined that we have infringed upon or misappropriated another party's intellectual property; and (iv) redesigning
products that embody allegedly infringing intellectual property. Any of these results could adversely and significantly affect our business, financial condition and results of
operations. In addition, the cost of defending or asserting any intellectual property claim, both in legal fees and expenses, and the diversion of management resources, regardless
of whether the claim is valid, could be significant and lead to significant and protracted losses.

 
Product defects could cause us to incur significant product liability, warranty, repair and support costs and damage our reputation which would have a material adverse

effect on its business.
 
Although we test our products, defects may be discovered in future or existing products. These defects could cause us to incur significant warranty, support and repair

costs and divert the attention of research and development personnel. It could also significantly damage our reputation and relationship with distributors and customers which
would adversely affect our business. In addition, such defects could result in personal injury or financial or other damages to customers who may seek damages with respect to
such losses. A product liability claim against us, even if unsuccessful, would likely be time consuming and costly to defend. We carry some product liability insurance but we
cannot assure you that the amount of coverage that we carry is sufficient to insulate us from these claims. In the event of any claim asserting product defects, we will be directly
exposed to liability for claims in excess of our coverage limits and there is a clear risk that we and our stockholders could suffer significant and protracted losses thereby.

 
The markets in which we operate are highly competitive, and many of our competitors have significantly greater financial and managerial resources than we do.
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There is significant competition among companies that provide emissions monitoring systems. Several companies market products that compete directly with our

products. Other companies offer products that potential customers may consider to be acceptable alternatives to our products and services. We face direct competition from
companies with far greater financial, technological, manufacturing and personnel resources.
 

Our results may fluctuate due to certain regulatory, marketing and competitive factors over which we have little or no control.
 
The factors listed below, some of which we cannot control, may cause our revenue and results of operations to fluctuate significantly:
 

· The existence and enforcement of government environmental regulations. If these regulations are not maintained or enforced then the market for the Company's
products could deteriorate;

· Retaining and keeping qualified employees and management personnel;
· Ability to upgrade our products to keep up with the changing market place requirements;
· Ability to keep up with our competitors who have much higher resources than us;
· Ability to find sub-suppliers and sub-contractors to assemble and install our products;
· General economic conditions of the industry and the ability of potential customers to spend money on setting up new industries that require our products;
· Ability to maintain or raise adequate working capital required for the operations and future growth; and
· Ability to retain our CEO and other senior key personnel.

 
We have a small management team. The loss of any member of our senior management and any significant failure to attract and retain qualified personnel in a

competitive labor market could limit our ability to execute our growth strategy, resulting in a slower rate of growth or a period of losses and/or negative cash flow.
 
We depend on the continued service of our senior management. Due to the nature of our business, we may have difficulty locating and hiring qualified personnel and

retaining such personnel once hired. The loss of the services of any of our key personnel, or our failure to attract and retain other qualified and experienced personnel on
acceptable terms, could limit our ability to execute our growth strategy resulting in a slower rate of growth.

 
General economic downturns in general would have a material adverse effect on our business, operating results and financial condition. The magnitude of any such

downturn cannot be known but its impact upon us likely will be more adverse and more protracted than the effect on larger more diversified businesses. As a result the
purchase of our Common Stock carries significantly more risk than an investment in a larger more diversified business.

 
Our operations may in the future experience substantial fluctuations from period to period as a consequence of general economic conditions affecting consumer

spending. Therefore, any economic downturns in general would have a material adverse effect on our business, operating results and financial condition.
 
We have grown through acquisitions and are continuously looking to fund such acquisitions.
 
We are continuously raising funds to finance acquisitions and to support the working capital requirements of the acquired companies. There is substantial risk that we

only be able to raise funds that would cause substantial dilution to the existing shareholders or at terms that may be very expensive. Further, there can be no guarantee that we
will be able to raise funds in sufficient amounts in the future and on terms that are reasonable in light of our current circumstances. Persons who acquire our Common Stock
may suffer immediate and substantial dilution and, in other instances, the total loss of their investment if we are not able to raise sufficient funds on reasonable terms. In the
event that we are unable to raise funds in sufficient amounts and on reasonable terms, we may not be able to complete any further acquisitions and provide working capital for
the completed acquisitions.
 
Risks Related to Investment in the Common Stock of the Company
 

Since we are a small company, the market price of our common stock may be far more volatile and adversely affected by several factors:
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• our ability to integrate operations, technology, products and

services;
 

• our ability to execute our business
plan;

 
• operating results below expectations;

 
• litigation or public concern about the safety of our potential

products;
 

• our issuance of additional securities, including debt or equity or a combination thereof, which will be necessary to fund our operating
expenses;

 
• announcements of technological innovations or new products by us or our

competitors;
 

• loss of any strategic relationship;
 

• period-to-period fluctuations in our financial results;
and

 
• our inability to attract and maintain institutional investors in our common stock;

and
 
• whether an active trading market in our common stock develops and is

maintained.
 
We anticipate that we will need significant additional funds in the future. There is a clear risk that we may be unable to obtain additional funds or if we obtain

financing, it may not be on terms that are reasonable in light of current circumstances. As a small company with limited access to capital, economic and financial market
conditions may force us to raise capital on terms that result in substantial dilution in the book value of our Common Stock or, more significantly result in us accepting loan and
other covenants from debt financing that increase the risks that our common stockholders face and create resulting losses. You should be prepared to lose your entire
investment.

 
If we raise additional funds by selling additional shares of our capital stock, the ownership interests of our stockholders may be substantially diluted and the book value per
share of our stock may be diluted as well. Either of these events or both of them would likely result in a diminution of the value of our common stock and its market price with
resulting losses to persons who acquire our common stock offered hereby.
 

We do not anticipate paying any dividends to holders of our Common Stock.
 
No dividends have been paid on the common stock of the Company. The Company does not intend to pay cash dividends on its common stock in the foreseeable

future, and anticipates that profits, if any, received from operations will be devoted to the Company's future operations. Any decision to pay dividends will depend upon the
Company's profitability and cash flow at the time, cash available and other relevant factors.

 
Our stock price may be highly volatile and the trading volume of our stock can change significantly from day to day. As a result, our Common Stock may have limited

liquidity for some investors and, as a smaller public company, the price of our common stock likely will be far more volatile than the overall stock market.
 
The market price of our common stock, like that of many other technology companies, has been highly volatile and likely will continue to be so in the future due to a

wide variety of factors, including:
 

• announcements of technological innovations by us, our collaborative partners or our present or potential competitors;
 
• our quarterly operating results and performance;
 
• developments or disputes concerning patents or other proprietary rights;
 
• acquisitions;
 
• litigation and government proceedings;
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• adverse legislation;
 
• changes in government regulations; economic and other external factors; and general market conditions.
 
In addition, potential dilutive effects of future sales of shares of common stock by shareholders and by the Company could have an adverse effect on the market price

of our shares.
 
Our principal shareholder has significant influence over our Company which could make it impossible for the public stockholders to influence the affairs of the

Company. We issued shares of our Series A Preferred Stock to Aron Govil, a Director. The Certificate of Designation of Preferences each issued and outstanding Preferred
Stock shall be entitled to the number of votes equal to the result of: (i) the number of shares of Common Stock issued and outstanding at the time of such vote multiplied by
1.01; divided by (ii) the total number of Preferred Stock issued and outstanding at the time of such vote, at each meeting of shareholders of the Company with respect to any and
all matters presented to the shareholders of the Company for their action or consideration, including the election of directors. As a result, the holders of our Common Stock do
not have and will not have any meaningful ability to control or influence the Board of Directors or the affairs of the Company. Further, our Board of Directors may, without
obtaining the approval of our Common Stockholders, designate and issue additional shares of our Preferred Stock in one or more series with such rights and privileges as the
Board of Directors determines. In all of these matters our Common Stockholders have no real ability to influence or limit our Board of Directors in issuing one or more
additional series of our preferred stock each with such rights and privileges that will likely be superior to those held by our Common Stockholders. As a result, our Board of
Directors may, as a result of such actions, subordinate the rights of our Common Stockholders with the result that said holders may suffer losses thereby.

 
Moreover, approximately 60.0% of our outstanding voting equity is beneficially held by the combination of Aron Govil, the Company's former Chairman of the Board,

and Saagar Govil, the Company’s CEO. As a result of this common stock ownership and the Series A preferred stock ownership by Mr. Aron Govil, the Company’s
management controls and will control in the future substantially all matters requiring approval by the stockholders of the Company, including the election of all directors and
approval of significant corporate transactions. This may make it extremely difficult or impossible for the public stockholders to influence the affairs of the Company.

 
We have not obtained and we have no plans to obtain an independent or professional evaluation of our business plans and strategies. We rely primarily upon the

assessments conducted by our officers and directors. For these reasons we may later discover serious problems in our plans and strategies and any person who acquires shares
of our Common Stock may face the total loss of their investment.

 
As a small company, our Common Stock trades with limited liquidity and the marketability of our Common Stock is limited. As a result our Common Stock likely is

not attractive to institutional investors and the ability of any investor to purchase or sell shares of our Common Stock at a stable price is limited and there can be no guarantee
that a stable, liquid trading market will develop that will allow shareholders greater stability and liquidity in the near future.

 
 USE OF PROCEEDS

 
Unless otherwise specified in a prospectus supplement accompanying this prospectus, the net proceeds from the sale of the securities to which this prospectus relates

will be used for general corporate purposes. General corporate purposes may include repayment of debt, acquisitions, additions to working capital, capital expenditures,
research and development, and investments in our subsidiaries. Net proceeds may be temporarily invested prior to use.

 
 DILUTION

 
We will set forth in a prospectus supplement and/or free writing prospectus the following information, as required, regarding any dilution of the equity interests of

investors purchasing securities in an offering under this prospectus:
 
· the net tangible book value per share of our equity securities before and after the offering;
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· the amount of the change in such net tangible book value per share attributable to the cash payments made by purchasers in the offering; and

 
· the amount of the immediate dilution from the public offering price which will be absorbed by such purchasers.

 
 RATIO OF EARNINGS TO FIXED CHARGES

 
If any debt securities or preferred stock are offered pursuant to this prospectus, we will provide a table setting forth our ratio of earnings to fixed charges or ratio of

combined fixed charges and preferred stock dividends on a historical basis in the applicable prospectus supplement, if required.
 

 DESCRIPTION OF CAPITAL STOCK
 
Our authorized common stock consists of 20,000,000 shares of common stock, $0.001 par value per share. The following summary of the terms of our common stock

is subject to and qualified in its entirety by reference to our charter and by-laws, copies of which are on file with the SEC as exhibits to previous SEC filings. Please refer to
“Where You Can Find More Information” below for directions on obtaining these documents.

 
As of April 7, 2016, we had 8,489,521 shares of common stock outstanding.

 
Reverse Stock Split

 
Our Board of Directors approved an amendment to our certificate of incorporation to effect a reverse stock split of our common stock at a ratio of 1 for 6 in order to

satisfy requirements for the listing of our common stock on The NASDAQ Capital Market. Our board of directors authorized the Reverse Split on April 3, 2015 and to be
effective at the opening of business on April 15, 2015. We amended our certificate of incorporation to effect the reverse split at a ratio of 1 for 6 on April 6, 2015 (the “Reverse
Split”). All share and per share numbers included in this prospectus give effect to the Reverse Split.

 
General

 
Holders of our common stock are entitled to one vote for each share held on all matters submitted to a vote of stockholders and have the right to vote cumulatively for

the election of directors. This means that in the voting at our annual meeting, each stockholder or his proxy, may multiply the number of his shares by the number of directors to
be elected then cast the resulting total number of votes for a single nominee, or distribute such votes on the ballot among the nominees as desired. Holders of our common stock
are entitled to receive ratably such dividends, if any, as may be declared by our Board of Directors out of funds legally available therefor, subject to any preferential dividend
rights for our outstanding preferred stock.

 
Upon our liquidation, dissolution or winding up, the holders of our common stock are entitled to receive ratably our net assets available after the payment of all debts

and other liabilities and subject to the prior rights of any of our outstanding preferred stock. Holders of our common stock have no preemptive, subscription, redemption or
conversion rights. The rights, preferences and privileges of holders of our common stock are subject to, and may be adversely affected by, the rights of the holders of shares of
any series of our preferred stock which we may designate and issue in the future.

 
Our common stockholders may not receive any assets or funds until our creditors have been paid in full and the preferential or participating rights of our preferred

stockholders have been satisfied. If we participate in a corporate merger, consolidation, purchase or acquisition of property or stock, or other reorganization, any payments or
shares of stock allocated to our common stockholders will be distributed pro rata to holders of our common stock on a per share basis. If we redeem, repurchase or otherwise
acquire for payment any shares of our common stock, we will treat each share of common stock identically.

 
We may issue additional shares of our common stock and our preferred stock, if authorized by the Board, without the common stockholders’ approval, unless required

by Delaware law or a stock exchange on which our securities are traded. If we receive the appropriate payment, shares of our common stock that we issue will be fully paid and
nonassessable.
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Preferred Stock
 

We are authorized to issue up to 10,000,000 shares of preferred stock, par value $0.001 per share, in one or more classes or series within a class as may be determined
by our board of directors, who may establish, from time to time, the number of shares to be included in each class or series, may fix the designation, powers, preferences and
rights of the shares of each such class or series and any qualifications, limitations or restrictions thereof. Any preferred stock so issued by the board of directors may rank senior
to the common stock with respect to the payment of dividends or amounts upon liquidation, dissolution or winding up of us, or both. Moreover, under certain circumstances, the
issuance of preferred stock or the existence of the unissued preferred stock might tend to discourage or render more difficult a merger or other change of control. Further, our
Board of Directors may undertake any of these actions without obtaining the consent of our common stockholders.

 
As of April 7, 2016, 1,000,000 shares of our preferred stock were outstanding.
 

Anti-Takeover Provisions
 
We are subject to the provisions of Section 203 of the General Corporation Law of Delaware. Section 203 prohibits certain publicly held Delaware corporations from

engaging in a “business combination” with an “interested stockholder,” for a period of three years after the date of the transaction in which the person became an “interested
stockholder”, unless the business combination is approved in a prescribed manner. A “business combination” includes mergers, asset sales and other transactions resulting in a
financial benefit to the interested stockholder. Subject to certain exceptions, an “interested stockholder” is a person or entity who, together with affiliates and associates, owns
(or within the preceding three years, did own) 15% or more of the corporation's voting stock. The statute contains provisions enabling a corporation to avoid the statute's
restrictions if the stockholders holding a majority of the corporation's voting stock approve.

 
In addition, our certificate of incorporation, in order to combat “greenmail,” provides in general that any direct or indirect purchase by us of any of our voting stock or

rights to acquire voting stock known to be beneficially owned by any person or group which holds more than five percent of a class of our voting stock and which has owned
the securities being purchased for less than two years must be approved by the affirmative vote of at least two-thirds of the votes entitled to be cast by the holders of voting
stock, subject to certain exceptions. The prohibition of “greenmail” may tend to discourage or foreclose certain acquisitions of our securities which might temporarily increase
the price of our securities. Discouraging the acquisition of a large block of our securities by an outside party may also have a potential negative effect on takeovers. Parties
seeking control of us through large acquisitions of its securities will not be able to resort to “greenmail” should their bid fail, thus making such a bid less attractive to persons
seeking to initiate a takeover effort.

 
Elimination of Monetary Liability for Officers and Directors

 
Our certificate of incorporation incorporates certain provisions permitted under the General Corporation Law of Delaware relating to the liability of directors. The

provisions eliminate a director's liability for monetary damages for a breach of fiduciary duty, including gross negligence, except in circumstances involving certain wrongful
acts, such as the breach of director's duty of loyalty or acts or omissions, which involve intentional misconduct or a knowing violation of law. These provisions do not eliminate
a director's duty of care. Moreover, these provisions do not apply to claims against a Director for certain violations of law, including knowing violations of federal securities
law. Our Certificate of Incorporation also contains provisions to indemnify the directors, officers, employees or other agents to the fullest extent permitted by the General
Corporation Law of Delaware. We believe that these provisions will assist us in attracting and retaining qualified individual to serve as directors.

 
Our Certificate of Incorporation also contains provisions to indemnify the directors, officers, employees or other agents to the fullest extent permitted by the General

Corporation Law of Delaware. These provisions may have the practical effect in certain cases of eliminating the ability of stockholders to collect monetary damages from
directors. We believe that these provisions will assist us in attracting or retaining qualified individuals to serve as our directors.
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The NASDAQ Capital Market

 
Our common stock is listed on The NASDAQ Capital Market under the symbol “CETX.”
 

Transfer Agent and Registrar
 
The transfer agent and registrar for our common stock is Continental Stock Transfer & Trust Company, New York, New York.
 

 DESCRIPTION OF DEPOSITARY SHARES
General
 

We may, at our option, elect to offer fractional shares of preferred stock, which we call depositary shares, rather than full shares of preferred stock. If we do, we will
issue to the public receipts, called depositary receipts, for depositary shares, each of which will represent a fraction, to be described in the applicable prospectus supplement, of a
share of a particular series of preferred stock. Unless otherwise provided in the prospectus supplement, each owner of a depositary share will be entitled, in proportion to the
applicable fractional interest in a share of preferred stock represented by the depositary share, to all the rights and preferences of the preferred stock represented by the
depositary share. Those rights include dividend, voting, redemption, conversion and liquidation rights.

 
The shares of preferred stock underlying the depositary shares will be deposited with a bank or trust company selected by us to act as depositary under a deposit

agreement between us, the depositary and the holders of the depositary receipts. The depositary will be the transfer agent, registrar and dividend disbursing agent for the
depositary shares.

 
The depositary shares will be evidenced by depositary receipts issued pursuant to the deposit agreement. Holders of depositary receipts agree to be bound by the

deposit agreement, which requires holders to take certain actions such as filing proof of residence and paying certain charges.
 
The summary of terms of the depositary shares contained in this prospectus is not a complete description of the terms of the depository shares. You should refer to the

form of the deposit agreement, our articles of incorporation and the certificate of designation for the applicable series of preferred stock that are, or will be, filed with the SEC.
 

Dividends and Other Distributions
 

The depositary will distribute all cash dividends or other cash distributions, if any, received in respect of the preferred stock underlying the depositary shares to the
record holders of depositary shares in proportion to the numbers of depositary shares owned by those holders on the relevant record date. The relevant record date for depositary
shares will be the same date as the record date for the underlying preferred stock.

 
If there is a distribution other than in cash, the depositary will distribute property (including securities) received by it to the record holders of depositary shares, unless

the depositary determines that it is not feasible to make the distribution. If this occurs, the depositary may, with our approval, adopt another method for the distribution,
including selling the property and distributing the net proceeds from the sale to the holders.

 
Liquidation Preference
 

If a series of preferred stock underlying the depositary shares has a liquidation preference, in the event of the voluntary or involuntary liquidation, dissolution or
winding up of us, holders of depositary shares will be entitled to receive the fraction of the liquidation preference accorded each share of the applicable series of preferred stock,
as set forth in the applicable prospectus supplement.
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Withdrawal of Stock
 

Unless the related depositary shares have been previously called for redemption, upon surrender of the depositary receipts at the office of the depositary, the holder of
the depositary shares will be entitled to delivery, at the office of the depositary to or upon his or her order, of the number of whole shares of the preferred stock and any money
or other property represented by the depositary shares. If the depositary receipts delivered by the holder evidence a number of depositary shares in excess of the number of
depositary shares representing the number of whole shares of preferred stock to be withdrawn, the depositary will deliver to the holder at the same time a new depositary receipt
evidencing the excess number of depositary shares. In no event will the depositary deliver fractional shares of preferred stock upon surrender of depositary receipts. Holders of
preferred stock thus withdrawn may not thereafter deposit those shares under the deposit agreement or receive depositary receipts evidencing depositary shares therefor.

 
Redemption of Depositary Shares
 

Whenever we redeem shares of preferred stock held by the depositary, the depositary will redeem as of the same redemption date the number of depositary shares
representing shares of the preferred stock so redeemed, so long as we have paid in full to the depositary the redemption price of the preferred stock to be redeemed plus an
amount equal to any accumulated and unpaid dividends on the preferred stock to the date fixed for redemption. The redemption price per depositary share will be equal to the
redemption price and any other amounts per share payable on the preferred stock multiplied by the fraction of a share of preferred stock represented by one depositary share. If
less than all the depositary shares are to be redeemed, the depositary shares to be redeemed will be selected by lot or pro rata or by any other equitable method as may be
determined by the depositary.

 
After the date fixed for redemption, depositary shares called for redemption will no longer be deemed to be outstanding and all rights of the holders of depositary

shares will cease, except the right to receive the monies payable upon redemption and any money or other property to which the holders of the depositary shares were entitled
upon redemption upon surrender to the depositary of the depositary receipts evidencing the depositary shares.

 
Voting the Preferred Stock
 

Upon receipt of notice of any meeting at which the holders of the preferred stock are entitled to vote, the depositary will mail the information contained in the notice of
meeting to the record holders of the depositary receipts relating to that preferred stock. The record date for the depositary receipts relating to the preferred stock will be the same
date as the record date for the preferred stock. Each record holder of the depositary shares on the record date will be entitled to instruct the depositary as to the exercise of the
voting rights pertaining to the number of shares of preferred stock represented by that holder’s depositary shares. The depositary will endeavor, insofar as practicable, to vote the
number of shares of preferred stock represented by the depositary shares in accordance with those instructions, and we will agree to take all action that may be deemed
necessary by the depositary in order to enable the depositary to do so. The depositary will not vote any shares of preferred stock except to the extent it receives specific
instructions from the holders of depositary shares representing that number of shares of preferred stock.

 
Charges of Depositary
 

We will pay all transfer and other taxes and governmental charges arising solely from the existence of the depositary arrangements. We will pay charges of the
depositary in connection with the initial deposit of the preferred stock and any redemption of the preferred stock. Holders of depositary receipts will pay transfer, income and
other taxes and governmental charges and such other charges (including those in connection with the receipt and distribution of dividends, the sale or exercise of rights, the
withdrawal of the preferred stock and the transferring, splitting or grouping of depositary receipts) as are expressly provided in the deposit agreement to be for their accounts. If
these charges have not been paid by the holders of depositary receipts, the depositary may refuse to transfer depositary shares, withhold dividends and distributions and sell the
depositary shares evidenced by the depositary receipt.

 
Amendment and Termination of the Deposit Agreement
 

The form of depositary receipt evidencing the depositary shares and any provision of the deposit agreement may be amended by agreement between us and the
depositary. However, any amendment that materially and adversely alters the rights of the holders of depositary shares, other than fee changes, will not be effective unless the
amendment has been approved by the holders of a majority of the outstanding depositary shares. The deposit agreement may be terminated by the depositary or us only if:
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· all outstanding depositary shares have been redeemed; or

 
· there has been a final distribution of the preferred stock in connection with our dissolution and such distribution has been made to all the holders of depositary shares.

 
Resignation and Removal of Depositary
 

The depositary may resign at any time by delivering to us notice of its election to do so, and we may remove the depositary at any time. Any resignation or removal of
the depositary will take effect upon our appointment of a successor depositary and its acceptance of such appointment. The successor depositary must be appointed within 60
days after delivery of the notice of resignation or removal and must be a bank or trust company having its principal office in the United States and having the requisite
combined capital and surplus as set forth in the applicable agreement.
 
Notices
 

The depositary will forward to holders of depositary receipts all notices, reports and other communications, including proxy solicitation materials received from us, that
are delivered to the depositary and that we are required to furnish to the holders of the preferred stock. In addition, the depositary will make available for inspection by holders
of depositary receipts at the principal office of the depositary, and at such other places as it may from time to time deem advisable, any reports and communications we deliver
to the depositary as the holder of preferred stock.

 
Limitation of Liability
 

Neither we nor the depositary will be liable if either we or it is prevented or delayed by law or any circumstance beyond its control in performing its obligations. Our
obligations and those of the depositary will be limited to performance in good faith of our and their duties thereunder. We and the depositary will not be obligated to prosecute
or defend any legal proceeding in respect of any depositary shares or preferred stock unless satisfactory indemnity is furnished. We and the depositary may rely upon written
advice of counsel or accountants, on information provided by persons presenting preferred stock for deposit, holders of depositary receipts or other persons believed to be
competent to give such information and on documents believed to be genuine and to have been signed or presented by the proper party or parties.
 

 DESCRIPTION OF DEBT SECURITIES
 

The following is a summary of the general terms of the debt securities that we may issue. We will file a prospectus supplement that may contain additional terms when
we issue debt securities. The terms presented here, together with the terms in a related prospectus supplement, will be a description of the material terms of the debt securities.
You should also read the indenture under which the debt securities are to be issued. We have incorporated by reference a form of indenture governing different types of debt
securities with the SEC in the registration statement of which this prospectus is a part. All capitalized terms have the meanings specified in the indenture.

 
We may issue, from time to time, debt securities, in one or more series, that will consist of senior debt, senior subordinated debt or subordinated debt. We refer to the

subordinated debt securities and the senior subordinated debt securities together as the subordinated securities. The debt securities that we may offer will be issued under an
indenture between us and an entity, identified in the applicable prospectus supplement, as trustee. Debt securities, whether senior, senior subordinated or subordinated, may be
issued as convertible debt securities or exchangeable debt securities. The following is a summary of the material provisions of the indenture incorporated by reference by the
registration statement of which this prospectus is a part.

 
As you read this section, please remember that for each series of debt securities, the specific terms of your debt security as described in the applicable prospectus

supplement will supplement and, if applicable, may modify or replace the general terms described in the summary below. The statements we make in this section may not apply
to your debt security.

 
The indenture does not limit the amount of debt securities that we may issue. It provides that we may issue debt securities up to the principal amount that we may

authorize and may be in any currency or currency unit that we may designate. We may, without the consent of the holders of any series, increase the principal amount of
securities in that series in the future, on the same terms and conditions and with the same CUSIP numbers as that series. Except for the limitations on consolidation, merger and
sale of all or substantially all of our assets contained in the indenture, the terms of the indenture do not contain any covenants or other provisions designed to give holders of any
debt securities protection against changes in our operations, financial condition or transactions involving us.
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We may issue the debt securities issued under the indenture as “discount securities,” which means they may be sold at a discount below their stated principal amount.

These debt securities, as well as other debt securities that are not issued at a discount, may be issued with “original issue discount”, or OID, for U.S. federal income tax
purposes because of interest payment and other characteristics. Material U.S. federal income tax considerations applicable to debt securities issued with original issue discount
will be described in more detail in any applicable prospectus supplement.

 
The applicable prospectus supplement for a series of debt securities that we issue will describe, among other things, the following terms of the offered debt securities:
 
• the title and authorized denominations of the series of debt securities;
 
• any limit on the aggregate principal amount of the series of debt securities;
 
• whether such debt securities will be issued in fully registered form without coupons or in a form registered as to principal only with coupons or in bearer form

with coupons;
 
• whether issued in the form of one or more global securities and whether all or a portion of the principal amount of the debt securities is represented thereby;
 
• the price or prices at which the debt securities will be issued;
 
• the date or dates on which principal is payable;
 
• the place or places where and the manner in which principal, premium or interest, if any, will be payable and the place or places where the debt securities may

be presented for transfer and, if applicable, conversion or exchange;
 
• interest rates, and the dates from which interest, if any, will accrue, and the dates when interest is payable and the maturity;
 
• the right, if any, to extend the interest payment periods and the duration of the extensions;
 
• our rights or obligations to redeem or purchase the debt securities;
 
• any sinking fund or other provisions that would obligate us to repurchase or otherwise redeem some or all of the debt securities;
 
• conversion or exchange provisions, if any, including conversion or exchange prices or rates and adjustments thereto;
 
• the currency or currencies of payment of principal or interest;
 
• the terms applicable to any debt securities issued at a discount from their stated principal amount;
 
• the terms, if any, under which any debt securities will rank junior to any of our other debt;
 
• whether and upon what terms the debt securities may be defeased, if different from the provisions set forth in the indenture;
 
• if the amount of payments of principal or interest is to be determined by reference to an index or formula, or based on a coin or currency other than that in

which the debt securities are stated to be payable, the manner in which these amounts are determined and the calculation agent, if any, with respect thereto;
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• the provisions, if any, relating to any collateral provided for the debt securities;
 
• if other than the entire principal amount of the debt securities when issued, the portion of the principal amount payable upon acceleration of maturity as a result

of a default on our obligations;
 
• the events of default and covenants relating to the debt securities that are in addition to, modify or delete those described in this prospectus;
 
• the nature and terms of any security for any secured debt securities; and
 
• any other specific terms of any debt securities.

 
The applicable prospectus supplement will present material U.S. federal income tax considerations for holders of any debt securities and the securities exchange or

quotation system on which any debt securities are to be listed or quoted.
 

Senior Debt Securities
 

Payment of the principal of, premium and interest, if any, on senior debt securities will rank on a parity with all of our other secured/unsecured and unsubordinated
debt.

 
Senior Subordinated Debt Securities
 

Payment of the principal of, premium and interest, if any, on senior subordinated debt securities will be junior in right of payment to the prior payment in full of all of
our unsubordinated debt, including senior debt securities and any credit facility. We will state in the applicable prospectus supplement relating to any senior subordinated debt
securities the subordination terms of the securities as well as the aggregate amount of outstanding debt, as of the most recent practicable date, that by its terms would be senior
to the senior subordinated debt securities. We will also state in such prospectus supplement limitations, if any, on issuance of additional senior debt.
 
Subordinated Debt Securities
 

Payment of the principal of, premium and interest, if any, on subordinated debt securities will be subordinated and junior in right of payment to the prior payment in
full of all of our senior debt, including our senior debt securities and senior subordinated debt securities. We will state in the applicable prospectus supplement relating to any
subordinated debt securities the subordination terms of the securities as well as the aggregate amount of outstanding indebtedness, as of the most recent practicable date, that by
its terms would be senior to the subordinated debt securities. We will also state in such prospectus supplement limitations, if any, on issuance of additional senior indebtedness.

 
Conversion or Exchange Rights
 

Debt securities may be convertible into or exchangeable for other securities, including, for example, shares of our equity securities. The terms and conditions of
conversion or exchange will be stated in the applicable prospectus supplement. The terms will include, among others, the following:

 
• the conversion or exchange price;

   
• the conversion or exchange period;

   
• provisions regarding the ability of us or the holder to convert or exchange the debt securities;

   
• events requiring adjustment to the conversion or exchange price; and

   
• provisions affecting conversion or exchange in the event of our redemption of the debt securities.
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Consolidation, Merger or Sale
 

We cannot consolidate or merge with or into, or transfer or lease all or substantially all of our assets to, any person, and we cannot permit any other person to
consolidate with or merge into us, unless (1) we will be the continuing corporation or (2) the successor corporation or person to which our assets are transferred or leased is a
corporation organized under the laws of the United States, any state of the United States or the District of Columbia and it expressly assumes our obligations under the debt
securities and the indenture. In addition, we cannot complete such a transaction unless immediately after completing the transaction, no event of default under the indenture, and
no event which, after notice or lapse of time or both, would become an event of default under the indenture, shall have occurred and be continuing. When the person to whom
our assets are transferred or leased has assumed our obligations under the debt securities and the indenture, we shall be discharged from all our obligations under the debt
securities and the indenture except in limited circumstances.

 
This covenant would not apply to any recapitalization transaction, a change of control of us or a highly leveraged transaction, unless the transaction or change of

control were structured to include a merger or consolidation or transfer or lease of all or substantially all of our assets.
 

Events of Default
 

The term “Event of Default,” when used in the indenture, unless otherwise indicated, means any of the following:
• failure to pay interest for 30 days after the date payment is due and payable;

 
• failure to pay principal or premium, if any, on any debt security when due, either at maturity, upon any redemption, by declaration or otherwise;

 
• failure to make sinking fund payments when due;

 
• failure to perform other covenants for 60 days after notice that performance was required;

 
• events in bankruptcy, insolvency or reorganization relating to us; or

 
• any other Event of Default provided in the applicable officer’s certificate, resolution of our board of directors or the supplemental indenture under which

we issue a series of debt securities.
 

An Event of Default for a particular series of debt securities does not necessarily constitute an Event of Default for any other series of debt securities issued under the
indenture.

 
If an Event of Default with respect to any series of senior debt securities occurs and is continuing, then either the trustee for such series or the holders of a majority in

aggregate principal amount of the outstanding debt securities of such series, by notice in writing, may declare the principal amount of and interest on all of the debt securities of
such series to be due and payable immediately; provided , however , unless otherwise provided in the applicable prospectus supplement, if such an Event of Default occurs and
is continuing with respect to more than one series of senior debt securities under the indenture, the trustee for such series or the holders of a majority in aggregate principal
amount of the outstanding debt securities of all such series of senior debt securities of equal ranking (or, if any of such senior debt securities are discount securities, such portion
of the principal amount as may be specified in the terms of that series), voting as one class, may make such declaration of acceleration as to all series of such equal ranking and
not the holders of the debt securities of any one of such series of senior debt securities.

 
If an Event of Default with respect to any series of subordinated securities occurs and is continuing, then either the trustee for such series or the holders of a majority in

aggregate principal amount of the outstanding debt securities of such series, by notice in writing, may declare the principal amount of and interest on all of the debt securities of
such series to be due and payable immediately; provided , however , unless otherwise provided in the applicable prospectus supplement, if such an Event of Default occurs and
is continuing with respect to more than one series of subordinated securities under the indenture, the trustee for such series or the holders of a majority in aggregate principal
amount of the outstanding debt securities of all such series of subordinated securities of equal ranking (or, if any of such subordinated securities are discount securities, such
portion of the principal amount as may be specified in the terms of that series), voting as one class, may make such declaration of acceleration as to all series of equal ranking
and not the holders of the debt securities of any one of such series of subordinated securities.
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The holders of not less than a majority in aggregate principal amount of the debt securities of all affected series of equal ranking may, after satisfying certain

conditions, rescind and annul any of the above-described declarations and consequences involving such series.
 
If an Event of Default relating to events in bankruptcy, insolvency or reorganization of us occurs and is continuing, then the principal amount of all of the debt

securities outstanding, and any accrued interest, will automatically become due and payable immediately, without any declaration or other act by the trustee or any holder.
 
The indenture imposes limitations on suits brought by holders of debt securities against us. Except for actions for payment of overdue principal or interest, no holder of

debt securities of any series may institute any action against us under the indenture unless:
 

• the holder has previously given to the trustee written notice of default and continuance of such default;
 
• the holders of not less than a majority in principal amount of the outstanding debt securities of the affected series of equal ranking have requested that the

trustee institute the action;
 
• the requesting holders have offered the trustee reasonable indemnity for expenses and liabilities that may be incurred by bringing the action;
 
• the trustee has not instituted the action within 60 days of the request; and
 
• the trustee has not received inconsistent direction by the holders of a majority in principal amount of the outstanding debt securities of the affected series of

equal ranking.
 
We will be required to file annually with the trustee a certificate, signed by one of our officers, stating whether or not the officer knows of any default by us in the

performance, observance or fulfillment of any condition or covenant of the indenture.
 

Registered Global Securities and Book Entry System
 

The debt securities of a series may be issued in whole or in part in book-entry form and may be represented by one or more fully registered global securities or in
unregistered form with or without coupons. We will deposit any registered global securities with a depositary or with a nominee for a depositary identified in the applicable
prospectus supplement and registered in the name of such depositary or nominee. In such case, we will issue one or more registered global securities denominated in an amount
equal to the aggregate principal amount of all of the debt securities of the series to be issued and represented by such registered global security or securities. This means that we
will not issue certificates to each holder.

 
Unless and until it is exchanged in whole or in part for debt securities in definitive registered form, a registered global security may not be transferred except as a

whole:
 

• by the depositary for such registered global security to its nominee;
 
• by a nominee of the depositary to the depositary or another nominee of the depositary; or
 
• by the depositary or its nominee to a successor of the depositary or a nominee of the successor.
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The prospectus supplement relating to a series of debt securities will describe the specific terms of the depositary arrangement involving any portion of the series

represented by a registered global security. We anticipate that the following provisions will apply to all depositary arrangements for registered debt securities:
 

• ownership of beneficial interests in a registered global security will be limited to persons that have accounts with the depositary for such registered global
security, these persons being referred to as “participants,” or persons that may hold interests through participants;

 
• upon the issuance of a registered global security, the depositary for the registered global security will credit, on its book-entry registration and transfer

system, the participants’ accounts with the respective principal amounts of the debt securities represented by the registered global security beneficially
owned by the participants;

 
• any dealers, underwriters, or agents participating in the distribution of the debt securities represented by a registered global security will designate the

accounts to be credited; and
 
• ownership of beneficial interest in such registered global security will be shown on, and the transfer of such ownership interest will be effected only

through, records maintained by the depositary for such registered global security for interests of participants, and on the records of participants for interests
of persons holding through participants.

 
The laws of some states may require that specified purchasers of securities take physical delivery of the securities in definitive form. These laws may limit the ability

of those persons to own, transfer or pledge beneficial interests in registered global securities.
 
So long as the depositary for a registered global security, or its nominee, is the registered owner of such registered global security, the depositary or such nominee, as

the case may be, will be considered the sole owner or holder of the debt securities represented by the registered global security for all purposes under the indenture. Except as
stated below, owners of beneficial interests in a registered global security:

 
• will not be entitled to have the debt securities represented by a registered global security registered in their names;
 
• will not receive or be entitled to receive physical delivery of the debt securities in the definitive form; and
 
• will not be considered the owners or holders of the debt securities under the relevant indenture.

 
Accordingly, each person owning a beneficial interest in a registered global security must rely on the procedures of the depositary for the registered global security and,

if the person is not a participant, on the procedures of a participant through which the person owns its interest, to exercise any rights of a holder under the indenture.
 
We understand that under existing industry practices, if we request any action of holders or if an owner of a beneficial interest in a registered global security desires to

give or take any action that a holder is entitled to give or take under the indenture, the depositary for the registered global security would authorize the participants holding the
relevant beneficial interests to give or take the action, and the participants would authorize beneficial owners owning through the participants to give or take the action or would
otherwise act upon the instructions of beneficial owners holding through them.

 
We will make payments of principal and premium, if any, and interest, if any, on debt securities represented by a registered global security registered in the name of a

depositary or its nominee to the depositary or its nominee, as the case may be, as the registered owners of the registered global security.
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None of us, the trustee or any other agent of ours or the trustee will be responsible or liable for any aspect of the records relating to, or payments made on account of,

beneficial ownership interests in the registered global security or for maintaining, supervising or reviewing any records relating to the beneficial ownership interests.
 
We expect that the depositary for any debt securities represented by a registered global security, upon receipt of any payments of principal and premium, if any, and

interest, if any, in respect of the registered global security, will immediately credit participants’ accounts with payments in amounts proportionate to their respective beneficial
interests in the registered global security as shown on the records of the depositary. We also expect that standing customer instructions and customary practices will govern
payments by participants to owners of beneficial interests in the registered global security held through the participants, as is now the case with the securities held for the
accounts of customers in bearer form or registered in “street name.” We also expect that any of these payments will be the responsibility of the participants.

 
If the depositary for any debt securities represented by a registered global security is at any time unwilling or unable to continue as depositary or stops being a clearing

agency registered under the Exchange Act, we will appoint an eligible successor depositary. If we fail to appoint an eligible successor depositary within 90 days, we will issue
the debt securities in definitive form in exchange for the registered global security. In addition, we may at any time and in our sole discretion decide not to have any of the debt
securities of a series represented by one or more registered global securities. In that event, we will issue debt securities of the series in a definitive form in exchange for all of the
registered global securities representing the debt securities. The trustee will register any debt securities issued in definitive form in exchange for a registered global security in
the name or names as the depositary, based upon instructions from its participants, shall instruct the trustee.

 
We may also issue bearer debt securities of a series in the form of one or more global securities, referred to as “bearer global securities.” The prospectus supplement

relating to a series of debt securities represented by a bearer global security will describe the applicable terms and procedures. These will include the specific terms of the
depositary arrangement and any specific procedures for the issuance of debt securities in definitive form in exchange for a bearer global security, in proportion to the series
represented by a bearer global security.

 
Discharge, Defeasance and Covenant Defeasance
 

We can discharge or decrease our obligations under the indenture as stated below.
 
We may discharge obligations to holders of any series of debt securities that have not already been delivered to the trustee for cancellation and that have either become

due and payable or are by their terms to become due and payable, or are scheduled for redemption, within sixty (60) days. We may effect a discharge by irrevocably depositing
with the trustee cash or U.S. government obligations, as trust funds, in an amount certified to be enough to pay when due, whether at maturity, upon redemption or otherwise,
the principal of, premium and interest, if any, on the debt securities and any mandatory sinking fund payments.

 
Unless otherwise provided in the applicable prospectus supplement, we may also discharge any and all of our obligations to holders of any series of debt securities at

any time, which we refer to as defeasance. We may also be released from the obligations imposed by any covenants of any outstanding series of debt securities and provisions
of the indenture, and we may omit to comply with those covenants without creating an event of default under the trust declaration, which we refer to as covenant defeasance. We
may effect defeasance and covenant defeasance only if, among other things:

 
• we irrevocably deposit with the trustee cash or U.S. government obligations, as trust funds, in an amount certified to be enough to pay at maturity, or upon

redemption, the principal, premium and interest, if any, on all outstanding debt securities of the series;
 
• we deliver to the trustee an opinion of counsel from a nationally recognized law firm to the effect that the holders of the series of debt securities will not

recognize income, gain or loss for U.S. federal income tax purposes as a result of the defeasance or covenant defeasance and that defeasance or covenant
defeasance will not otherwise alter the holders’ U.S. federal income tax treatment of principal, premium and interest, if any, payments on the series of debt
securities; and
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• in the case of subordinated debt securities, no event or condition shall exist that, based on the subordination provisions applicable to the series, would

prevent us from making payments of principal of, premium and interest, if any, on any of the applicable subordinated debt securities at the date of the
irrevocable deposit referred to above or at any time during the period ending on the 91st day after the deposit date.

 
In the case of a defeasance by us, the opinion we deliver must be based on a ruling of the Internal Revenue Service issued, or a change in U.S. federal income tax law

occurring, after the date of the indenture, since such a result would not occur under the U.S. federal income tax laws in effect on such date.
 
Although we may discharge or decrease our obligations under the indenture as described in the two preceding paragraphs, we may not avoid, among other things, our

duty to register the transfer or exchange of any series of debt securities, to replace any temporary, mutilated, destroyed, lost or stolen series of debt securities or to maintain an
office or agency in respect of any series of debt securities.
 
Modification of the Indenture

 
The indenture provides that we and the trustee may enter into supplemental indentures without the consent of the holders of debt securities to:
 

• secure any debt securities and provide the terms and conditions for the release or substitution of the security;
 

• evidence the assumption by a successor corporation of our obligations;
 

• add covenants for the protection of the holders of debt securities;
 

• add any additional events of default;
 

• cure any ambiguity or correct any inconsistency or defect in the indenture;
 

• add to, change or eliminate any of the provisions of the indenture in a manner that will become effective only when there is no outstanding debt security
which is entitled to the benefit of the provision as to which the modification would apply;
 

• establish the forms or terms of debt securities of any series;
 

• eliminate any conflict between the terms of the indenture and the Trust Indenture Act of 1939;
 

• evidence and provide for the acceptance of appointment by a successor trustee and add to or change any of the provisions of the indenture as is necessary
for the administration of the trusts by more than one trustee; and
 

• make any other provisions with respect to matters or questions arising under the indenture that will not be inconsistent with any provision of the indenture
as long as the new provisions do not adversely affect the interests of the holders of any outstanding debt securities of any series created prior to the
modification.
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The indenture also provides that we and the trustee may, with the consent of the holders of not less than a majority in aggregate principal amount of debt securities of

all series of senior debt securities or of subordinated securities of equal ranking, as the case may be, then outstanding and affected, voting as one class, add any provisions to, or
change in any manner, eliminate or modify in any way the provisions of, the indenture or modify in any manner the rights of the holders of the debt securities. We and the
trustee may not, however, without the consent of the holder of each outstanding debt security affected thereby:

 
• extend the final maturity of any debt security;

 
• reduce the principal amount or premium, if any;

 
• reduce the rate or extend the time of payment of interest;

 
• reduce any amount payable on redemption or impair or affect any right of redemption at the option of the holder of the debt security;

 
• change the currency in which the principal, premium or interest, if any, is payable;

 
• reduce the amount of the principal of any debt security issued with an original issue discount that is payable upon acceleration or provable in bankruptcy;

 
• alter provisions of the relevant indenture relating to the debt securities not denominated in U.S. dollars;

 
• impair the right to institute suit for the enforcement of any payment on any debt security when due;

 
• if applicable, adversely affect the right of a holder to convert or exchange a debt security; or

 
• reduce the percentage of holders of debt securities of any series whose consent is required for any modification of the indenture.

 
The indenture provides that the holders of not less than a majority in aggregate principal amount of the then outstanding debt securities of any and all affected series of

equal ranking, by notice to the relevant trustee, may on behalf of the holders of the debt securities of any and all such series of equal ranking waive any default and its
consequences under the indenture except:

 
• a continuing default in the payment of interest on, premium, if any, or principal of, any such debt security held by a nonconsenting holder; or

 
• a default in respect of a covenant or provision of the indenture that cannot be modified or amended without the consent of the holder of each outstanding

debt security of each series affected.
 
Concerning the Trustee
 

The indenture provides that there may be more than one trustee under the indenture, each for one or more series of debt securities. If there are different trustees for
different series of debt securities, each trustee will be a trustee of a trust under the indenture separate and apart from the trust administered by any other trustee under that
indenture.

 
Except as otherwise indicated in this prospectus or any prospectus supplement, any action permitted to be taken by a trustee may be taken by such trustee only on the

one or more series of debt securities for which it is the trustee under the indenture. Any trustee under the indenture may resign or be removed from one or more series of debt
securities. All payments of principal of, premium and interest, if any, on, and all registration, transfer, exchange, authentication and delivery of, the debt securities of a series
will be effected by the trustee for that series at an office designated by the trustee.
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If the trustee becomes a creditor of ours, the indenture places limitations on the right of the trustee to obtain payment of claims or to realize on property received in

respect of any such claim as security or otherwise. The trustee may engage in other transactions. If it acquires any conflicting interest relating to any duties concerning the debt
securities, however, it must eliminate the conflict or resign as trustee.

 
The holders of a majority in aggregate principal amount of any and all affected series of debt securities of equal ranking then outstanding will have the right to direct

the time, method and place of conducting any proceeding for exercising any remedy available to the trustee concerning the applicable series of debt securities, provided that the
direction:

 
• would not conflict with any rule of law or with the relevant indenture;

 
• would not be unduly prejudicial to the rights of another holder of the debt securities; and

 
• would not involve any trustee in personal liability.

 
The indenture provides that in case an Event of Default shall occur, not be cured and be known to any trustee, the trustee must use the same degree of care as a prudent

person would use in the conduct of his or her own affairs in the exercise of the trustee’s power. The trustee will be under no obligation to exercise any of its rights or powers
under the indenture at the request of any of the holders of the debt securities, unless they shall have offered to the trustee security and indemnity satisfactory to the trustee.

 
No Individual Liability of Incorporators, Stockholders, Officers or Directors
 

The indenture provides that no incorporator and no past, present or future stockholder, officer or director of ours or any successor corporation in their capacity as such
shall have any individual liability for any of our obligations, covenants or agreements under the debt securities or the indenture.

 
Governing Law
 

The indenture and the debt securities will be governed by, and construed in accordance with, the laws of the State of New York.
 

 DESCRIPTION OF WARRANTS
 
We may issue warrants for the purchase of common stock, preferred stock and/or debt securities in one or more series. We may issue warrants independently or

together with common stock, preferred stock and/or debt securities, and the warrants may be attached to or traded separate and apart from these securities. Each series of
warrants will be issued under a warrant agreement all as set forth in the prospectus supplement. A copy of the form of warrant agreement, including any form of warrant
certificates representing the warrants, reflecting the provisions to be included in the warrant agreements and/or warrant certificates that will be entered into with respect to
particular offerings of warrants, will be filed as an exhibit to a Form 8-K to be incorporated into the registration statement of which this prospectus constitutes a part prior to the
issuance of any warrants.

 
The applicable prospectus supplement or term sheet will describe the terms of the warrants offered thereby, any warrant agreement relating to such warrants and the

warrant certificates, including but not limited to the following:
 

• the offering price or prices;
 

• the aggregate amount of securities that may be purchased upon exercise of such warrants and minimum number of warrants that are exercisable;
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• the currency or currency units in which the offering price, if any, and the exercise price are payable;

 
• the number of securities, if any, with which such warrants are being offered and the number of such warrants being offered with each security;

 
• the date on and after which such warrants and the related securities, if any, will be transferable separately;

 
• the amount of securities purchasable upon exercise of each warrant and the price at which the securities may be purchased upon such exercise, and events

or conditions under which the amount of securities may be subject to adjustment;
 

• the date on which the right to exercise such warrants shall commence and the date on which such right shall expire;
 

• the circumstances, if any, which will cause the warrants to be deemed to be automatically exercised;
 

• any material risk factors, if any, relating to such warrants;
 

• the identity of any warrant agent; and
 

• any other terms of such warrants (which shall not be inconsistent with the provisions of the warrant agreement).
 
Each warrant will entitle the holder to purchase a principal amount of common stock, preferred stock and/or debt securities at an exercise price as shall in each case be

set forth in, or in calculable from, the prospectus supplement relating to those warrants. Warrants may be exercised at the times set forth in the prospectus supplement relating to
such warrants. After the close of business on the expiration date (or any later date to which the expiration date may be extended by us), unexercised warrants will become void.
Subject to any restrictions and additional requirements that may be set forth in the prospectus supplement relating thereto, warrants may be exercised by delivery to the
Company or its warrant agent of the certificate evidencing the warrants properly completed and duly executed and of payment as provided in the prospectus supplement of the
amount required to purchase the debt securities or shares of common stock, shares of preferred stock, or depositary shares purchasable upon such exercise. The exercise price
will be the price applicable on the date of payment in full, as set forth in the prospectus supplement relating to the warrants. Upon receipt of the payment and the certificate
representing the warrants to be exercised properly completed, duly executed and properly delivered as indicated in the prospectus supplement, we will, as soon as practicable,
issue and deliver the debt securities or shares of common stock or preferred stock purchasable upon such exercise. If fewer than all of the warrants represented by that certificate
are exercised, a new certificate will be issued for the remaining amount of warrants.
 

Prior to the exercise of any warrants, holders of such warrants will not have any rights of holders of the securities purchasable upon such exercise, including the right to
receive payments of dividends, if any, on the securities purchasable upon such exercise, statutory appraisal rights or the right to vote such underlying securities.

 
Prospective purchasers of warrants should be aware that material U.S. federal income tax, accounting and other considerations may be applicable to instruments such

as warrants.
 

 28  



 

 
 DESCRIPTION OF PURCHASE CONTRACTS

 
We may issue purchase contracts, including contracts obligating holders to purchase from us, and for us to sell to holders, a specific or variable number of our shares of

common stock or preferred stock, depositary shares, debt securities or warrants, or debt obligations of an entity unaffiliated with us, or any combination of the above, at a future
date or dates. Alternatively, the purchase contracts may obligate us to purchase from holders, and obligate holders to sell to us, a specific or variable number of our shares of
common stock or preferred stock, depositary shares, debt securities, warrants or other property, or any combination of the above. The price of the securities or other property
subject to the purchase contracts may be fixed at the time the purchase contracts are issued or may be determined by reference to a specific formula described in the purchase
contracts. We may issue purchase contracts separately or as a part of units each consisting of a purchase contract and one or more of our other securities described in this
prospectus or debt obligations of third parties, including U.S. Treasury securities, securing the holder’s obligations under the purchase contract. The purchase contracts may
require us to make periodic payments to holders or vice versa and the payments may be unsecured or pre-funded on some basis. The purchase contracts may require holders to
secure the holder’s obligations in a manner specified in the applicable prospectus supplement.

 
The applicable prospectus supplement will describe the terms of any purchase contracts in respect of which this prospectus is being delivered, including, to the extent

applicable, the following:
 
whether the purchase contracts obligate the holder or us to purchase or sell, or both purchase and sell, the securities subject to purchase under the purchase contract, and

the nature and amount of each of those securities, or the method of determining those amounts;
 

• whether the purchase contracts are to be prepaid;
 

• whether the purchase contracts are to be settled by delivery, or by reference or linkage to the value, performance or level of the securities subject to
purchase under the purchase contract;

 
• any acceleration, cancellation, termination or other provisions relating to the settlement of the purchase contracts;

 
• any applicable U.S. federal income tax considerations;

 
• and whether the purchase contracts will be issued in fully registered or global form.

 
To the extent any purchase contract relates to third party debt obligations, we will comply with the registration and disclosure requirements of the Securities Act and

any other applicable rules and regulations and will include disclosure as necessary in the applicable prospectus supplement or other offering materials, including, as necessary,
any required financial statement and non-financial statement disclosure about the issuer of such third party debt obligations.

 
The preceding description sets forth certain general terms and provisions of the purchase contracts to which any prospectus supplement may relate. The particular terms

of the purchase contracts to which any prospectus supplement may relate and the extent, if any, to which the general provisions may apply to the purchase contracts so offered
will be described in the applicable prospectus supplement. To the extent that any particular terms of the purchase contracts described in a prospectus supplement differ from any
of the terms described above, then the terms described above will be deemed to have been superseded by that prospectus supplement. We encourage you to read the applicable
purchase contract for additional information before you decide whether to purchase any of our purchase contracts.

 
 DESCRIPTION OF UNITS

 
We may issue units comprised of one or more of the other securities described in this prospectus in any combination. Each unit will be issued so that the holder of the

unit is also the holder of each security included in the unit. Thus, the holder of a unit will have the rights and obligations of a holder of each included security. The unit
agreement under which a unit is issued may provide that the securities included in the unit may not be held or transferred separately, at any time or at any time before a
specified date.
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The applicable prospectus supplement may describe:
 

• the designation and terms of the units and of the securities comprising the units, including whether and under what circumstances those securities may be
held or transferred separately;

 
• any provisions for the issuance, payment, settlement, transfer or exchange of the units or of the securities comprising the units; and

 
• any additional terms of the governing unit agreement.

 
The applicable prospectus supplement will describe the terms of any units.
 

 PLAN OF DISTRIBUTION
 
We may sell the offered securities in any of the ways described below or in any combination or any other way set forth in an applicable prospectus supplement from

time to time:
 
• to or through one or more underwriters or dealers in a public offering and sale by them;

 
• an exchange distribution in accordance with the rules of the applicable exchange;

 
• directly to investors;
 
• through agents;
 
• through block trades in which the broker or dealer engaged to handle the block trade will attempt to sell the securities as agent, but may position and resell a

portion of the block as principal to facilitate the transaction;
 
• through any combination if these methods of sale; or
 
• in any manner, as provided in the applicable prospectus supplement.

 
The distribution of the securities may be effected from time to time in one or more transactions:

 
• at a fixed price, or prices, which may be changed from time to time;

 
• at market prices prevailing at the time of sale;

 
• at prices related to such prevailing market prices; or

 
• at negotiated prices.

 
Each prospectus supplement will describe the method of distribution of the securities and any applicable restrictions.
 
The prospectus supplement with respect to the securities of a particular series will describe the terms of the offering of the securities, including the following:
 

• the name or names of any underwriters, dealers or agents and the amounts of securities underwritten or purchased by each of them;
 
• the public offering price of the securities and the proceeds to us and any discounts, commissions or concessions allowed or reallowed or paid to dealers;

and
 
• any securities exchanges on which the securities may be listed.

 

 30  



 

 
Any offering price and any discounts or concessions allowed or reallowed or paid to dealers may be changed from time to time.

 
Only the agents or underwriters named in each prospectus supplement are agents or underwriters in connection with the securities being offered thereby.
 
We may authorize underwriters, dealers or other persons acting as our agents to solicit offers by certain institutions to purchase securities from us pursuant to delayed

delivery contracts providing for payment and delivery on the date stated in each applicable prospectus supplement. Each contract will be for an amount not less than, and the
aggregate amount of securities sold pursuant to such contracts shall not be less nor more than, the respective amounts stated in each applicable prospectus supplement.
Institutions with whom the contracts, when authorized, may be made include commercial and savings banks, insurance companies, pension funds, investment companies,
educational and charitable institutions and other institutions, but shall in all cases be subject to our approval. Delayed delivery contracts will be subject only to those conditions
set forth in each applicable prospectus supplement, and each prospectus supplement will set forth any commissions we pay for solicitation of these contracts.

 
Agents, underwriters and other third parties described above may be entitled to indemnification by us against certain civil liabilities, including liabilities under the

Securities Act of 1933, as amended (the “Securities Act”), or to contribution from us with respect to payments which the agents, underwriters or other third parties may be
required to make in respect thereof. Agents, underwriters and such other third parties may be customers of, engage in transactions with, or perform services for us in the ordinary
course of business.

 
One or more firms, referred to as “remarketing firms,” may also offer or sell the securities, if a prospectus supplement so indicates, in connection with a remarketing

arrangement upon their purchase. Remarketing firms will act as principals for their own accounts or as our agents. These remarketing firms will offer or sell the securities in
accordance with the terms of the securities. Each prospectus supplement will identify and describe any remarketing firm and the terms of its agreement, if any, with us and will
describe the remarketing firm’s compensation. Remarketing firms may be deemed to be underwriters in connection with the securities they remarket. Remarketing firms may be
entitled under agreements that may be entered into with us to indemnification by us against certain civil liabilities, including liabilities under the Securities Act, and may be
customers of, engage in transactions with or perform services for us in the ordinary course of business.

 
Certain underwriters may use this prospectus and any accompanying prospectus supplement for offers and sales related to market-making transactions in the securities.

These underwriters may act as principal or agent in these transactions, and the sales will be made at prices related to prevailing market prices at the time of sale.
 
The securities we offer may be new issues of securities and may have no established trading market. The securities may or may not be listed on a securities exchange.

Underwriters may make a market in these securities, but will not be obligated to do so and may discontinue any market making at any time without notice. We can make no
assurance as to the liquidity of, or the existence of trading markets for, any of the securities.

 
Certain persons participating in an offering may engage in overallotment, stabilizing transactions, short covering transactions and penalty bids in accordance with rules

and regulations under the Securities Exchange Act of 1934, as amended (the “Exchange Act”). Overallotment involves sales in excess of the offering size, which create a short
position. Stabilizing transactions permit bids to purchase the underlying security so long as the stabilizing bids do not exceed a specified maximum. Short covering transactions
involve purchases of the securities in the open market after the distribution is completed to cover short positions. Penalty bids permit the underwriters to reclaim a selling
concession from a dealer when the securities originally sold by the dealer are purchased in a short covering transaction to cover short positions. Those activities may cause the
price of the securities to be higher than it would otherwise be. If commenced, the underwriters may discontinue any of the activities at any time.

 
We also may sell any of the securities through agents designated by us from time to time. We will name any agent involved in the offer or sale of these securities and

will list commissions payable by us to these agents in the applicable prospectus supplement. These agents will be acting on a best efforts basis to solicit purchases for the period
of its appointment, unless stated otherwise in the applicable prospectuses.
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We may sell any of the securities directly to purchasers. In this case, we will not engage underwriters or agents in the offer and sale of these securities.
 
We may engage in sales deemed to be “at the market offerings” as defined in Rule 415 promulgated under the Securities Act, including sales made directly on or

through The NASDAQ Capital Market, the existing trading market for our common stock, sales made to or through a market maker other than on an exchange or otherwise, in
negotiated transactions at market prices prevailing at the time of sale or at prices related to such prevailing market prices, and/or any other method permitted by law. The terms
of such “at the market offerings” will be set forth in the applicable prospectus supplement. We may engage an agent to act as a sales agent in such “at the market offerings” on a
best efforts basis using commercially reasonable efforts consistent with normal trading and sales practices, on mutually agreed terms between such agent and us. We will name
any agent involved in such “at the market offerings” of securities and will list commissions payable by us to these agents in the applicable prospectus supplement.

 
In addition, we may enter into derivative transactions with third parties, or sell securities not covered by this prospectus to third parties in privately negotiated

transactions. If the applicable prospectus supplement so indicates, in connection with those derivatives, the third parties may sell securities covered by this prospectus and the
applicable prospectus supplement, including in short sale transactions. If so, the third party may use securities pledged by us or borrowed from us or others to settle those sales
or to close out any related open borrowings of stock, and may use securities received from us in settlement of those derivatives to close out any related open borrowings of
stock. The third party in such sale transactions will be an underwriter and, if not identified in this prospectus, will be named in the applicable prospectus supplement (or a post-
effective amendment). In addition, we may otherwise loan or pledge securities to a financial institution or other third party that in turn may sell the securities short using this
prospectus and an applicable prospectus supplement. Such financial institution or other third party may transfer its economic short position to investors in our securities or in
connection with a concurrent offering of other securities.

 
The specific terms of any lock-up provisions in respect of any given offering will be described in the applicable prospectus supplement.
 
In compliance with the guidelines of the Financial Industry Regulatory Authority, Inc., or FINRA, the maximum consideration or discount to be received by any

FINRA member or independent broker dealer may not exceed 8% of the aggregate proceeds of the offering.
 
The underwriters, dealers and agents may engage in transactions with us, or perform services for us, in the ordinary course of business for which they receive

compensation.
 

 LEGAL MATTERS
 

Unless otherwise specified in the prospectus supplement accompanying this prospectus, Law Offices of William M. Aul will provide opinions regarding certain legal
matters. Additional legal matters may be passed upon for us or any underwriters, dealers or agents, by counsel that we will name in the applicable prospectus supplement.

 
 EXPERTS

 
The consolidated financial statements, incorporated by reference from the Company’s Annual Report on Form 10-K for the fiscal year ended September 30, 2015,

have been audited by Bharat Parikh & Associates, an independent registered public accounting firm, as stated in their report, which is incorporated by reference in this
prospectus. Such financial statements have been so incorporated in reliance upon the report of such firm given upon their authority as experts in accounting and auditing.
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The information in this prospectus is not complete and may be changed. We may not sell these securities until the registration statement filed with the Securities and
Exchange Commission is effective. This prospectus is not an offer to sell these securities and it is not soliciting an offer to buy these securities in any state where the
offer or sale is not permitted.
 

PROSPECTUS
Subject to Completion, Dated April 11, 2016

 

 
CEMTREX, INC.

$2,996,000
Common Stock

 
This prospectus supplement and accompanying prospectus relates to the issuance and sale of up to $2,996,000 of our common stock, par value $0.001 per share, from

time to time through our sales agent, Chardan Capital Markets, LLC, or Chardan. These sales, if any, will be made under an equity distribution agreement, dated April 11, 2016,
between us and Chardan, which we refer to as the equity distribution agreement.

 
Sales of our common stock, if any, under this prospectus supplement and the accompanying prospectus may be made by any method permitted by law deemed to be an

“at-the-market” offering as defined in Rule 415 under the Securities Act of 1933, as amended, which we refer to as the Securities Act, including sales made directly on The
NASDAQ Capital Market, on any other existing trading market for our common stock or to or through a market maker or through an electronic communications network. If
expressly authorized by us, Chardan may also sell our common stock in privately negotiated transactions. Chardan will act as sales agent on a commercially reasonable efforts
basis, consistent with its normal trading and sales practices and applicable state and federal laws, rules and regulations and the rules of The NASDAQ Capital Market. There is
no specific date on which the offering will end, there are no minimum sale requirements and there are no arrangements to place any of the proceeds of this offering in an escrow,
trust or similar account.

 
Chardan will be entitled to compensation at a fixed commission rate of 3.0% of the gross proceeds from the sale of our common stock pursuant to the equity

distribution agreement. In connection with the sale of the common stock on our behalf, Chardan may, and will with respect to sales effected in an “at-the-market” offering, be
deemed to be an “underwriter” within the meaning of the Securities Act, and the compensation of Chardan may be deemed to be underwriting commissions or discounts. We
have also agreed to provide indemnification and contribution to Chardan against certain civil liabilities, including liabilities under the Securities Act.

 
Our common stock is listed on The NASDAQ Capital Market under the symbol “CETX.” The last reported sale price of our common stock on The NASDAQ Capital

Market on April 7, 2016 was $2.33 per share.
 
As of April 7, 2016, the aggregate market value of our outstanding common stock held by non-affiliates was approximately $8,990,229, based on 8,489,521 shares of

outstanding common stock, of which approximately 3,684,520 shares are held by non-affiliates, and a per share price of $2.44 based on the closing sale price of our common
stock on February 22, 2016. As of the date hereof, we have not offered any securities pursuant to General Instruction I.B.6 of Form S-3 during the prior 12 calendar month
period that ends on and includes the date hereof.

 
The mailing address of our principal executive offices is 19 Engineers Lane, Farmingdale, New York 11735. Our telephone number is (631) 756-9116.

––––––––––––––––
Investing in our common stock involves risks. See “Risk Factors” beginning on page SA-4 of this prospectus and the risks and uncertainties described in the

documents we file with the Securities and Exchange Commission that are incorporated in this prospectus by reference for certain risks and uncertainties relating to
an investment in our common stock.

––––––––––––––––
Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or passed upon the

adequacy or accuracy of this prospectus. Any representation to the contrary is a criminal offense.
 

 



 

 

Chardan
 

This prospectus is dated ________, 2016.
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We have not, and Chardan has not, authorized anyone to provide you with information different from that contained or incorporated by reference in this

prospectus or in any supplement to this prospectus or free writing prospectus, and neither we nor Chardan takes any responsibility for any other information that
others may give you. This prospectus is not an offer to sell, nor is it a solicitation of an offer to buy, the securities in any jurisdiction where the offer or sale is not
permitted. You should not assume that the information contained in this prospectus or any prospectus supplement or free writing prospectus is accurate as of any
date other than the date on the front cover of those documents, or that the information contained in any document incorporated by reference is accurate as of any
date other than the date of the document incorporated by reference, regardless of the time of delivery of this prospectus or any sale of a security. Our business,
financial condition, results of operations and prospects may have changed since those dates.
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 ABOUT THIS PROSPECTUS

 
This prospectus relates to the offering of our common stock. Before buying any of the common stock that we are offering, you should carefully read this prospectus,

any supplement to this prospectus, the information and documents incorporated herein by reference and the additional information under the heading “Where You Can Find
Additional Information” and “Incorporation of Certain Information by Reference.” These documents contain important information that you should consider when making your
investment decision.
 

We provide information to you about this offering of our common stock in two separate documents that are bound together: (1) this sales agreement prospectus, which
describes the specific details regarding this offering; and (2) the accompanying base prospectus, which provides general information, some of which may not apply to this
offering. Generally, when we refer to this “prospectus,” we are referring to both documents combined. If information in this sales agreement prospectus is inconsistent with the
accompanying base prospectus, you should rely on this prospectus. To the extent there is a conflict between the information contained in this prospectus, on the one hand, and
the information contained in any document incorporated by reference in this prospectus, on the other hand, you should rely on the information in this prospectus. If any
statement in one of these documents is inconsistent with a statement in another document having a later date—for example, a document incorporated by reference into this
prospectus—the statement in the document having the later date modifies or supersedes the earlier statement.

 
References in this prospectus to the terms “the Company,” “Cemtrex,” “we,” “our” and “us” or other similar terms mean Cemtrex Inc., unless we state otherwise or the

context indicates otherwise.
 

 CAUTIONARY NOTE REGARDING FORWARD-LOOKING STATEMENTS
 
This prospectus, any prospectus supplement and the other documents we have filed with the SEC that are incorporated herein by reference contain forward-looking

statements that involve substantial risks and uncertainties. All statements, other than statements of historical facts, regarding our strategy, future operations, future financial
position, future revenues, projected costs, prospects, plans, objectives of management or other financial items are forward-looking statements. The words “anticipate,”
“believe,” “estimate,” “expect,” “intend,” “may,” “plan,” “predict,” “project,” “will,” “would” and similar expressions are intended to identify forward-looking statements,
although not all forward-looking statements contain these identifying words.

 
We may not actually achieve the plans, intentions or expectations disclosed in our forward-looking statements, and you should not place undue reliance on our

forward-looking statements. Actual results or events could differ materially from the plans, intentions and expectations disclosed in the forward-looking statements we make.
We have included important factors in the cautionary statements included in this prospectus, particularly as set forth and incorporated by reference in the “Risk Factors” section
above, that we believe could cause actual results or events to differ materially from the forward-looking statements that we make. Our forward-looking statements do not reflect
the potential impact of any future acquisitions, mergers, dispositions, joint ventures, collaborations or investments we may make.

 
You should read this prospectus, any supplements to this prospectus and the documents that we incorporate by reference in this prospectus completely and with the

understanding that our actual future results may be materially different from what we expect. We do not assume any obligation to update any forward-looking statements,
except as otherwise required by law. We advise you, however, to consult any further disclosures we make on related subjects in our future annual reports on Form 10-K,
quarterly reports on Form 10-Q and current reports on Form 8-K we file with or furnish to the SEC.
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 PROSPECTUS SUMMARY

 
This summary highlights selected information about us, this offering and selected information appearing elsewhere in this prospectus and in the documents we

incorporate by reference herein. This summary is not complete and does not contain all of the information that you should consider before deciding whether to invest in our
common stock. You should read this entire prospectus carefully, including the “Risk Factors” section beginning on page SA-4 of this prospectus and the “Risk Factors” section
of our Annual Report on Form 10-K for the year ended September 30, 2015, our financial statements and the related notes and the other documents incorporated by reference
in this prospectus.

 
About Cemtrex, Inc.

 
Cemtrex, Inc. is a leading diversified technology company that operates in a wide array of business segments and provides solutions to meet today's industrial and

manufacturing challenges. The Company provides electronic manufacturing services of advanced electric system assemblies, provides instruments & emission monitors for
industrial processes, and provides industrial air filtration & environmental control systems. As used herein, the term “we,” “us,” “our,” and the “Company” refers to Cemtrex,
Inc. and its subsidiaries.
 

Our business operations can be categorized in two segments:
 
Electronics Manufacturing Services (EMS)

 
Through our Electronics Manufacturing Services group, provides end to end electronic manufacturing services, which includes product design and sustaining

engineering services, printed circuit board assembly and production, cabling and wire harnessing, systems integration, comprehensive testing services and completely assembled
electronic products. Our EMS group offers fully integrated contract manufacturing services to global original equipment manufacturers (OEMs) and technology companies that
operate primarily in the medical, industrial, automation, automotive, and renewable markets.
 
Industrial Products & Systems (IPS)
 

Though our Industrial Products and Services (IPS) group, we sell a complete line of air filtration and environmental control products to a wide variety of industrial and
manufacturing industries worldwide. The group also manufactures, sells, and services monitoring instruments, software and systems for measurement of emissions of
Greenhouse gases, hazardous gases, particulate and other regulated pollutants used in emissions trading globally as well as for industrial processes. We also market monitoring
and analysis equipment for gas and liquid measurement for various downstream oil & gas applications as well as various industrial process applications. In addition our newly
acquired business offers one-source expertise and capabilities in plant and equipment erection, relocation, and disassembly in a wide variety of industrial markets like
automotive, printing & graphics, industrial automation, packaging, and chemicals among others.

 
The Company was incorporated on April 27, 1998, in the state of Delaware under the name "Diversified American Holdings, Inc." The Company subsequently

changed its name to "Cemtrex Inc." on December 16, 2004.
 
The address of our principal executive office is 19 Engineers Lane, Farmingdale, NY 11735, and our telephone number is (631) 756-9116. We maintain a website at

www.cemtrex.com that contains information about our Company, though no information contained on our website is part of this prospectus.
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The Offering

 
Common stock offered pursuant to this prospectus Shares of our common stock having an aggregate offering price of up to $2,996,000. In

no event will we sell securities with a value exceeding more than one-third of our “public
float” (the market value of our common stock and any other equity securities that we
may issue in the future that are held by non-affiliates) in any 12 calendar month period.

  
Manner of offering “At the market offering” that may be made from time to time on the  NASDAQ Capital

Market or other market for our common stock in the United States through our agent,
Chardan Capital Markets LLC. See the section entitled “Plan of Distribution” on page
SA-6 of this prospectus.

  
Use of proceeds We intend to use the net proceeds from this offering for general corporate purposes. We

will retain broad discretion over the use of the net proceeds from the sale of the securities
offered hereby. See “Use of Proceeds” on page SA-4 of this prospectus for additional
information.

  
NASDAQ Capital Market symbol “CETX”
  
Risk factors See “Risk Factors” beginning on page SA-4 of this prospectus and the other information

included in, or incorporated by reference into, this prospectus for a discussion of certain
factors you should carefully consider before deciding to invest in shares of our common
stock.
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 RISK FACTORS

 
An investment in our common stock involves a high degree of risk. Prior to making a decision about investing in our common stock, you should carefully consider the

risk factors described below and the risk factors discussed in the sections entitled “Risk Factors” contained in our most recent Annual Report on Form 10-K, Quarterly Reports
on Form 10-Q and in any applicable prospectus supplement and our other filings with the SEC and incorporated by reference in this prospectus, together with all of the other
information contained in this prospectus, or any applicable prospectus supplement. Additional risks and uncertainties not presently known to us, or that we currently view as
immaterial, may also impair our business. If any of the risks or uncertainties described in our SEC filings or any prospectus supplement or any additional risks and
uncertainties actually occur, our business, financial condition and results of operations could be materially and adversely affected. In that case, the trading price of our
common stock could decline and you might lose all or part of your investment.
 
Risks Related to this Offering
 

Our management will have broad discretion over the use of the net proceeds from this offering, you may not agree with how we use the proceeds, and the proceeds
may not be invested successfully.

 
Our management will have broad discretion as to the use of the net proceeds from any offering by us and could use them for purposes other than those contemplated at

the time of this offering. Accordingly, you will be relying on the judgment of our management with regard to the use of these net proceeds, and you will not have the
opportunity, as part of your investment decision, to assess whether the proceeds are being used appropriately. It is possible that the proceeds will be invested in a way that does
not yield a favorable, or any, return for Cemtrex.
 

You may experience immediate and substantial dilution in the net tangible book value per share of the common stock you purchase in the offering.
 
The offering price per share in this offering may exceed the pro forma net tangible book value per share of our common stock outstanding prior to this offering.

Assuming that an aggregate of 1,283,262 shares of our common stock are sold at a price of $2.33 per share, the last reported sale price of our common stock on the NASDAQ
Capital Market on April 7, 2016 for aggregate gross proceeds of approximately $2,996,000, and after deducting commissions and estimated aggregate offering expenses
payable by us, you will experience immediate dilution of $1.18 per share, representing the difference between our pro forma as adjusted net tangible book value per share as of
December 31, 2015 after giving effect to this offering and the assumed offering price. The exercise of outstanding stock options or warrants could result in further dilution of
your investment. See the section below entitled “Dilution” for a more detailed illustration of the dilution you would incur if you participate in this offering.
 

You may experience future dilution as a result of future equity offerings.
 
In order to raise additional capital, we may in the future offer additional shares of our common stock or other securities convertible into or exchangeable for our common stock
at prices that may not be the same as the price per share in this offering. We may sell shares or other securities in any other offering at a price per share that is less than the price
per share paid by any investors in this offering, and investors purchasing shares or other securities in the future could have rights superior to existing stockholders. The price per
share at which we sell additional shares of our common stock, or securities convertible or exchangeable into common stock, in future transactions may be higher or lower than
the price per share paid by any investors in this offering.
 

 USE OF PROCEEDS
 

We may issue and sell shares of our common stock having aggregate sales proceeds of up to $2,996,000 from time to time. Because there is no minimum offering amount
required as a condition to close this offering, the actual total public offering amount, commissions and proceeds to us, if any, are not determinable at this time.

 
We intend to use the net proceeds from this offering for general corporate purposes. The precise amount and timing of the application of such proceeds will depend upon our
funding requirements and the availability and cost of other capital. As of the date of this prospectus, we cannot specify with certainty all of the particular uses for the net
proceeds to us from this offering. Accordingly, we will retain broad discretion over the use of the net proceeds from the sale of the securities offered hereby. Pending any
specific application, we may initially invest funds in short-term marketable securities or apply them to the reduction of short-term indebtedness.
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 DIVIDEND POLICY

 
We have never declared or paid cash dividends. We currently intend to retain and use any future earnings for the development and expansion of our business and do

not plan to pay any cash dividends in the foreseeable future. Any future determination to pay dividends will be at the discretion of our board of directors.
 

 DILUTION
 

If you invest in this offering, your ownership interest will be diluted to the extent of the difference between the public offering price per share and the as adjusted net
tangible book value per share after giving effect to this offering. We calculate net tangible book value per share by dividing the net tangible book value, which is tangible assets
less total liabilities, by the number of outstanding shares of our common stock. Dilution represents the difference between the portion of the amount per share paid by
purchasers of shares in this offering and the as-adjusted net tangible book value per share of our common stock immediately after giving effect to this offering. Our net tangible
book value as of December 31, 2015 was approximately $9.1 million, or $1.08 per share.

 
After giving effect to the sale of our common stock pursuant to this prospectus in the aggregate amount of $2,996,000 at an assumed offering price of $2.33 per share,

the last reported sale price of our common stock on the NASDAQ Capital Market on April 7, 2016, and after deducting commissions and estimated aggregate offering expenses
payable by us, our net tangible book value as of December 31, 2015 would have been approximately $11.25 million, or $1.15 per share of common stock. This represents an
immediate increase in the net tangible book value of $0.17 per share to our existing stockholders and an immediate dilution in net tangible book value of $1.18 per share to new
investors.
 

The following table illustrates this per share dilution:
 
Assumed offering price per share      $ 2.33 
 Net tangible book value per share as of December 31, 2015  $ 0.98     
Increase per share attributable to new investors  $ 0.17     
As adjusted net tangible book value per share as of December 31, 2015, after giving effect to this offering      $ 1.15 
Dilution per share to new investors purchasing shares in this offering      $ 1.18 

 
The table above assumes for illustrative purposes that an aggregate of 1,283,262 shares of our common stock are sold pursuant to this prospectus at a price of $2.33

per share, the last reported sale price of our common stock on the NASDAQ Capital Market on April 7, 2016, for aggregate gross proceeds of $2,990,000. The shares sold in
this offering, if any, will be sold from time to time at various prices. An increase of $0.25 per share in the price at which the shares are sold from the assumed offering price of
$2.33 per share shown in the table above, assuming all of our common stock in the aggregate amount of $2,990,000 is sold at that price, would result in an adjusted net tangible
book value per share after the offering of $1.17 per share and would increase the dilution in net tangible book value per share to new investors in this offering to $1.41 per
share, after deducting commissions and estimated aggregate offering expenses payable by us. A decrease of $0.25 per share in the price at which the shares are sold from the
assumed offering price of $2.33 per share shown in the table above, assuming all of our common stock in the aggregate amount of $2,990,000 is sold at that price, would result
in an adjusted net tangible book value per share after the offering of $1.13 per share and would decrease the dilution in net tangible book value per share to new investors in this
offering to $0.98 per share, after deducting commissions and estimated aggregate offering expenses payable by us.
 

The foregoing table and discussion is based on 8,489,521 shares of common stock outstanding as of April 7, 2016.
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 PLAN OF DISTRIBUTION

 
We have entered into the equity distribution agreement with Chardan, under which we may issue and sell our common stock from time to time through Chardan, acting

as our sales agent. The actual dollar amount and number of shares of common stock we sell pursuant to this prospectus supplement will be dependent, among other things, on
market conditions and our capital raising requirements. The sales of our common stock, if any, under the equity distribution agreement may be made by any method permitted
by law deemed to be an “at-the-market” offering as defined in Rule 415 under the Securities Act, including sales made directly on The NASDAQ Capital Market, on any other
existing trading market for our common stock or to or through a market maker or through an electronic communications network. If expressly authorized by us, Chardan may
also sell our common stock in privately negotiated transactions.

 
Each time that we wish to issue and sell shares of our common stock under the equity distribution agreement, we will provide Chardan with a placement notice

describing the amount of shares to be sold or the gross proceeds to be raised in a given time period, the time period during which sales are requested to be made, any limitation
on the amount of shares of common stock that may be sold in any single day, any minimum price below which sales may not be made or any minimum price requested for sales
in a given time period and any other instructions relevant to such requested sales. Upon receipt of a placement notice, Chardan, as our sales agent, will use commercially
reasonable efforts, consistent with its normal trading and sales practices and applicable state and federal laws, rules and regulations and the rules of The NASDAQ Capital
Market, to sell shares of our common stock under the terms and subject to the conditions of the placement notice and the equity distribution agreement. We or Chardan may
suspend the offering of common stock pursuant to a placement notice upon proper notice and subject to other conditions. Chardan, in its sole discretion, may decline to accept
any placement notice. During the term of the equity distribution agreement, Chardan will not engage in any market making, bidding, stabilization or other trading activity with
regard to our common stock if such activity would be prohibited under Regulation M or other anti-manipulation rules under the Securities Act.

 
Chardan will provide written confirmation to us no later than the opening of the trading day on The NASDAQ Capital Market following the trading day on which

shares of our common stock are sold through Chardan under the equity distribution agreement. Each confirmation will include the number of shares sold on the preceding day,
the net proceeds to us and the commissions payable by us to Chardan in connection with the sales.

 
We will pay Chardan commissions for its services in acting as agent in the sale of our common stock pursuant to the equity distribution agreement. Chardan will be

entitled to compensation at a fixed commission rate of 3.0% of the gross proceeds from the sale of our common stock pursuant to the equity distribution agreement. Because
there are no minimum sale requirements as a condition to this offering, the actual total public offering price, commissions and net proceeds to us, if any, are not determinable at
this time. We estimate that the total expenses for this offering, excluding compensation payable to Chardan and certain expenses reimbursable to Chardan under the terms of the
equity distribution agreement, will be approximately $10,000.

 
Settlement for sales of common stock will occur on the third trading day following the date on which any sales are made (or on such other date as is industry practice

for regular-way trading), unless otherwise specified in the applicable placement notice, in return for payment of the net proceeds to us. There are no arrangements to place any
of the proceeds of this offering in an escrow, trust or similar account. Sales of our common stock as contemplated in this prospectus supplement will be settled through the
facilities of The Depository Trust Company or by such other means as we and Chardan may agree upon.

 
In connection with the sale of the common stock on our behalf, Chardan may, and will with respect to sales effected in an “at-the-market” offering, be deemed to be an

“underwriter” within the meaning of the Securities Act, and the compensation of Chardan may be deemed to be underwriting commissions or discounts. We have agreed to
provide indemnification and contribution to Chardan against certain civil liabilities, including liabilities under the Securities Act. We also have agreed to reimburse Chardan for
its reasonable out-of-pocket expenses, including the fees and disbursements of counsel to Chardan, incurred in connection with the offering, up to a maximum amount of
$30,000.
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The offering pursuant to the equity distribution agreement will terminate upon the earlier of (i) the sale of all shares of common stock subject to the agreement and (ii)

termination of the equity distribution agreement as permitted therein. We may terminate the equity distribution agreement in our sole discretion at any time by giving 30 days’
prior notice to Chardan. Chardan may terminate the equity distribution agreement under the circumstances specified in the equity distribution agreement and in its sole
discretion at any time by giving 30 days’ prior notice to us.

 
Chardan has no relationship with us other than its current role as sales agent for our offering of common stock pursuant to the equity distribution agreement described

above. Chardan and its affiliates may in the future provide various investment banking and other financial services for us and our affiliates, for which services they may in the
future receive customary fees.
 

 LEGAL MATTERS
 

William M. Aul, San Diego, Caifornia, has passed upon the validity of the common stock offered hereby. Greenberg Traurig, LLP, New York, New York, is counsel for
Chardan in connection with this offering.
 

 EXPERTS
 
The consolidated financial statements, incorporated by reference from the Company’s Annual Report on Form 10-K for the fiscal year ended September 30, 2015,

have been audited by Bharat Parikh & Associates, an independent registered public accounting firm, as stated in their report, which is incorporated by reference in this
prospectus. Such financial statements have been so incorporated in reliance upon the report of such firm given upon their authority as experts in accounting and auditing.
 

 WHERE YOU CAN FIND ADDITIONAL INFORMATION
 

We are subject to the reporting requirements of the Exchange Act and file annual, quarterly and current reports, proxy statements and other information with the SEC.
You may read and copy these reports, proxy statements and other information at the SEC’s public reference facilities at 100 F Street, N.E., Room 1580, Washington D.C.
20549. You can request copies of these documents by writing to the SEC and paying a fee for the copying cost. Please call the SEC at 1-800-SEC-0330 for more information
about the operation of the public reference facilities. SEC filings are also available at the SEC’s website at www.sec.gov.

 
This prospectus forms part of a registration statement on Form S-3 filed by us with the SEC under the Securities Act. As permitted by the SEC, this prospectus does not

contain all the information in the registration statement filed with the SEC. For a more complete understanding of this offering, you should refer to the complete registration
statement, including the exhibits thereto, on Form S-3 that may be obtained as described above. Statements contained or incorporated by reference in this prospectus or any
prospectus supplement about the contents of any contract or other documents are not necessarily complete. If we have filed any contract or other document as an exhibit to the
registration statement or any other document incorporated by reference in the registration statement of which this prospectus forms a part, you should read the exhibit for a more
complete understanding of the document or matter involved. Each statement regarding a contract or other document is qualified in its entirety by reference to the actual
document.
 

 INCORPORATION OF CERTAIN INFORMATION BY REFERENCE
 

The SEC allows us to “incorporate by reference” in this prospectus certain of the information we file with the SEC. This means we can disclose important information
to you by referring you to another document that has been filed separately with the SEC. The information incorporated by reference is considered to be a part of this prospectus,
and information that we file later with the SEC will automatically update and supersede information contained in this prospectus and any accompanying prospectus supplement.
We incorporate by reference the documents listed below that we have previously filed with the SEC:

 
 

• Our Annual Report on Form 10-K for the year ended September 30, 2015 (filed on December 21, 2015);
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• Our Quarterly Reports on Form 10-Q for the quarterly periods ended December 31, 2015 (filed on February 16, 2016) June 30, 2015 (filed on August 11, 2015) and

March 31, 2015 (filed on May 11, 2015);
 

• Our Current Reports on Form 8-K filed on April 15, 2015, April 23, 2015, May 12, 2015, December 17, 2015, and on Form 8-K/A filed on March 11, 2016;
 

• Definitive Proxy Statement on Schedule 14A relating to the Company’s 2015 Annual Meeting of Shareholders (filed on February 8, 2016); and
 

• the description of our common stock, par value $0.001 per share contained in our Registration Statement on Form 8-A, dated and filed with the SEC on June 22, 2015,
and any amendment or report filed with the SEC for the purpose of updating the description.
 
We also incorporate by reference into this prospectus additional documents that we may file with the SEC under Sections 13(a), 13(c), 14or 15(d) of the Exchange Act

prior to the completion or termination of the offering of the securities described in this prospectus, including all such documents we may file with the SEC after the date of the
initial registration statement and prior to the effectiveness of the registration statement, but excluding any information deemed furnished and not filed with the SEC. Any
statements contained in a previously filed document incorporated by reference into this prospectus is deemed to be modified or superseded for purposes of this prospectus to the
extent that a statement contained in this prospectus, or in a subsequently filed document also incorporated by reference herein, modifies or supersedes that statement. Any
statement so modified or superseded will not be deemed, except as so modified or superseded, to constitute a part of this prospectus.

 
You may request, orally or in writing, a copy of any or all of the documents incorporated herein by reference. These documents will be provided to you at no cost by

contacting: Cemtrex, Inc., 19 Engineers Lane, Farmingdale, New York 11735; telephone number: (631) 756-9116. You may also access the documents incorporated by
reference in this prospectus through our website at www.cemtrex.com. Except for the specific incorporated documents listed above, no information available on or through our
website shall be deemed to be incorporated in this prospectus or the registration statement of which it forms a part.
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PART II

 
INFORMATION NOT REQUIRED IN THE PROSPECTUS

 
Item 14. Other Expenses of Issuance and Distribution.

 
Set forth below is an estimate (except in the case of the registration fee) of the amount of fees and expenses to be incurred in connection with the issuance and

distribution of the offered securities registered hereby, other than underwriting discounts and commission, if any, incurred in connection with the sale of the offered securities.
All such amounts will be borne by Cemtrex Inc.

 
SEC Registration Fee  $ 1,007 
Legal Fees and Expenses   42,000 
Accounting Fees and Expenses   20,000 
Blue Sky Fees and Expenses   - 
Printing Expenses   - 
Miscellaneous Fees and Expenses   5,000 
Total:  $ 68,007 

 
Item 15. Indemnification of Directors and Officers.

 
Section 145 of the Delaware General Corporation law empowers a Delaware corporation to indemnify its officers and directors and certain other persons to the extent

and under the circumstances set forth therein.
 
Our Certificate of Incorporation, as amended, and By-laws, as amended, provide for indemnification of our officers and directors and certain other persons against

liabilities and expenses incurred by any of them in certain stated proceedings and under certain stated conditions.
 
The above discussion of the Registrant’s Certificate of Incorporation, as amended, By-laws, as amended, and Section 145 of the Delaware General Corporation Law is

not intended to be exhaustive and is qualified in its entirety by such Certificate of Incorporation, By-Laws and statute.
 
The Company maintains a general liability insurance policy that covers certain liabilities of the Company’s directors and officers arising out of claims based on acts or

omissions in their capacities as directors or officers.
 
In any underwriting agreement that the Company enters into in connection with the sale of common stock being registered hereby, the underwriters will agree to

indemnify, under certain conditions, the Company, its directors, its officers and persons who control the Company within the meaning of the Securities Act, against certain
liabilities.
 
Item 16. Exhibits.

 
The list of exhibits in the Exhibit Index to this registration statement is incorporated herein by reference.

 
Item 17. Undertakings.

 
(a) The undersigned registrant hereby undertakes:
 
(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:
 
(i) To include any prospectus required by Section 10(a)(3) of the Securities Act.
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(ii) To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective amendment thereof)

which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration statement. Notwithstanding the foregoing, any increase or
decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which was registered) and any deviation from the low or high end of
the estimated maximum offering range may be reflected in the form of prospectus filed with the Commission pursuant to Rule 424(b) if, in the aggregate, the changes in volume
and price represent no more than a 20% change in the maximum aggregate offering price set forth in the “Calculation of Registration Fee” table in the effective registration
statement.

 
(iii) To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any material change to such

information in the registration statement.
 
provided, however, that paragraphs (i), (ii) and (iii) do not apply if the registration statement is on Form S-3 and the information required to be included in a post-

effective amendment by those paragraphs is contained in reports filed with or furnished to the Commission by the registrant pursuant to Section 13 or Section 15(d) of the
Exchange Act that are incorporated by reference in the registration statement, or is contained in a form of prospectus filed pursuant to Rule 424(b) that is part of the registration
statement;

 
(2) That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a new registration statement

relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 
(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination of the offering.
 
(5) That, for the purpose of determining liability under the Securities Act to any purchaser:
 
(i) each prospectus filed by the registrant pursuant to Rule 424(b)(3) shall be deemed to be part of the registration statement as of the date the filed prospectus was

deemed part of and included in the registration statement; and
 
(ii) each prospectus required to be filed pursuant to Rule 424(b)(2), (b)(5) or (b)(7) as part of a registration statement in reliance on Rule 430B relating to an offering

made pursuant to Rule 415(a)(1)(i), (vii) or (x) for the purpose of providing the information required by Section 10(a) of the Securities Act shall be deemed to be part of and
included in the registration statement as of the earlier of the date such form of prospectus is first used after effectiveness or the date of the first contract of sale of securities in the
offering described in the prospectus. As provided in Rule 430B, for liability purposes of the issuer and any person that is at that date an underwriter, such date shall be deemed
to be a new effective date of the registration statement relating to the securities in the registration statement to which the prospectus relates, and the offering of such securities at
that time shall be deemed to be the initial bona fide offering thereof; provided, however , that no statement made in a registration statement or prospectus that is part of the
registration statement or made in a document incorporated or deemed incorporated by reference into the registration statement or prospectus that is part of the registration
statement will, as to a purchaser with a time of contract of sale prior to such effective date, supersede or modify any statement that was made in the registration statement or
prospectus that was part of the registration statement or made in any such document immediately prior to such effective date; and

 
(6) That, for the purpose of determining liability of the registrant under the Securities Act to any purchaser in the initial distribution of the securities, the undersigned

registrant undertakes that in a primary offering of securities of the undersigned registrant pursuant to this registration statement, regardless of the underwriting method used to
sell the securities to the purchaser, if the securities are offered or sold to such purchaser by means of any of the following communications, the undersigned registrant will be a
seller to the purchaser and will be considered to offer or sell such securities to such purchaser:

 
(i) any preliminary prospectus or prospectus of the undersigned registrant relating to the offering required to be filed pursuant to Rule 424;
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(ii) any free writing prospectus relating to the offering prepared by or on behalf of the undersigned registrant or used or referred to by the undersigned registrant;
 
(iii) the portion of any other free writing prospectus relating to the offering containing material information about the undersigned registrant or its securities provided

by or on behalf of the undersigned registrant; and
 
(iv) any other communication that is an offer in the offering made by the undersigned registrant to the purchaser.
 
(b) The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of the registrant’s annual report

pursuant to Section 13(a) or Section 15(d) of the Exchange Act that is incorporated by reference in this registration statement shall be deemed to be a new registration statement
relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.

 
(h) Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the registrant pursuant to

the provisions described under Item 15 above, or otherwise, the registrant has been advised that in the opinion of the Securities and Exchange Commission such indemnification
is against public policy as expressed in the Act and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other than the payment by
the registrant of expenses incurred or paid by a director, officer or controlling person of the registrant in the successful defense of any action, suit or proceeding) is asserted by
such director, officer or controlling person in connection with the securities being registered, the registrant will, unless in the opinion of its counsel the matter has been settled
by controlling precedent, submit to a court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Act and will be
governed by the final adjudication of such issue.
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SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, the registrant, Cemtrex Inc., certifies that it has reasonable grounds to believe that it meets all of the

requirements for filing on Form S-3 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly authorized, in the Village of
Farmingdale, State of New York, on this 11th day of April, 2016.

 
 By: /s/Saagar Govil  .  
 Saagar Govil  
 Chief Executive Officer  
   
 /s/Renato Dela Rama  .  
 Renato Dela Rama  
 Vice President of Finance and Principal Financial Officer  
 

POWER OF ATTORNEY
 
KNOW ALL PERSONS BY THESE PRESENTS, that each person whose signature appears below hereby constitutes and appoints Saagar Govil and Renato Dela Rama,

and each of them, as such person’s true and lawful attorneys-in-fact and agents with full power of substitution and resubstitution, for such person and in such person’s name,
place and stead, in any and all capacities, to sign any and all amendments (including post-effective amendments) and additions to this Registration Statement on Form S-3 and to
file the same, with all exhibits thereto, and other documents in connection therewith, with the Securities and Exchange Commission, and hereby grants to such attorneys-in-fact
and agents full power and authority to do and perform each and every act and thing requisite and necessary to be done, as fully to all intents and purposes as such person might
or could do in person, hereby ratifying and confirming all that said attorneys-in-fact and agents or such person’s substitute or substitutes may lawfully do or cause to be done by
virtue hereof.

 
Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed by the following persons in the capacities indicated as of the 11th

day of April, 2016.
 

Signature  Capacity  Date

/s/ Saagar Govil
 Chairman of the Board

Chief Executive Officer
 

April 11, 2016
Saagar Govil  (principal executive officer)   

     

/s/ Renato Dela Rama
 Vice President Finance

(principal financial and
 

April 11, 2016
Renato Dela Rama  accounting officer)   

     
/s/ Aron Govil  Executive Director  April 11, 2016

Aron Govil     
     

/s/ Raju Panjwani  Director  April 11, 2016
Raju Panjwani     

     
/s/ Sunny Patel  Director  April 11, 2016

Sunny Patel     
     

/s/ Shamik Shah  Director  April 11, 2016
Shamik Shah     
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INDEX TO EXHIBITS

 
Exhibit No.  Description

1.1+  Form of Underwriting Agreement.  
1.2*  At-the-Market Issuance Sales Agreement, dated April 11. 2016, between the Registrant and Chardan Capital Markets, LLC.
3.1  Articles of Incorporation of the Registrant as filed with the Secretary of State of Delaware (incorporated by reference to Exhibit 3.1 to the Registrant’s

registration statement on Form 10/A filed on May 22, 2008, File No. 000-53238).
3.2  Certificate of Amendment to Articles of Incorporation dated September 29, 2006 (incorporated by reference to Exhibit 3.3 to the Registrant’s registration

statement on Form 10/A filed on May 22, 2008, File No. 000-53238).
3.3  Certificate of Amendment to Articles of Incorporation dated March 30, 2007 (incorporated by reference to Exhibit 3.4 to the Registrant’s registration

statement on Form 10/A filed on May 22, 2008, File No. 000-53238).
3.4  Certificate of Amendment to Articles of Incorporation dated May 16, 2007 (incorporated by reference to Exhibit 3.5 to the Registrant’s  registration statement

on Form 10/A filed on May 22, 2008, File No. 000-53238).
3.5  Certificate of Amendment to Articles of Incorporation dated August 21, 2007 (incorporated by reference to Exhibit 3.6 to the Registrant’s  registration

statement on Form 10/A filed on May 22, 2008, File No. 000-53238).
3.6  Certificate of Amendment to Articles of Incorporation dated April 3, 2015 (incorporated by reference to Exhibit 3.1 to the Registrant’s  Current Report on

Form 8-K/A filed on April 15, 2015).
4.1+  Specimen Certificate for Registrant’s Common Stock
4.2+  Form of Certificate of Designation for Preferred Stock.  
4.3+  Form of Preferred Stock Certificate.
4.4+  Form of Deposit Agreement (including form of Depositary Receipt).
4.5+  Form of Indenture relating to debt securities .
4.6+  Form of Supplemental Indenture or other instrument establishing the issuance of one or more series of senior debt securities or subordinated debt securities

(including the form of such debt security).
4.7+  Form of Warrant Agreement (including form of Warrant).
4.8+  Form of Purchase Contract Agreement.
4.9+  Form of Unit Agreement (including form of Unit Certificate).
5.1*  Opinion of William M. Aul, Esq.
23.1*  Consent of Bharat Parikh & Associates
23.2*  Consent of William M. Aul, Esq. (included in Exhibit 5.1).

24  Power of Attorney (included on signature page hereof).
25**  Form T-1 Statement of Eligibility of the trustee for the debt securities.  

   
+  To be filed by amendment or pursuant to a report to be filed pursuant to Section 13 or 15(d) of the Exchange Act, if applicable, and incorporated herein by

reference.
*  Filed herewith.
**  To be filed separately pursuant to Section 305(b)(2) of the Trust Indenture Act of 1939, if applicable.

 

 

 



Exhibit 1.2
 

CEMTREX, INC.
 

COMMON STOCK
 

EQUITY DISTRIBUTION AGREEMENT
 

April 11, 2016
 
Chardan Capital Markets, LLC
17 State Street, Suite 1600
New York, NY 10004
 
Ladies and Gentlemen:

 
Cemtrex, Inc., a Delaware corporation (the “Company”), confirms its agreement (this “Agreement”) with Chardan Capital Markets, LLC (“Chardan”), as follows:
 
Issuance and Sale of Shares. The Company agrees that, from time to time during the term of this Agreement, on the terms and subject to the conditions set forth herein,

it may issue and sell to or through Chardan, acting as agent and/or principal, shares of the Company’s common stock, par value $0.001 per share (the “Common Stock”),
subject to the limitations set forth in Section 3(b) hereof. The issuance and sale of shares of Common Stock to or through Chardan will be effected pursuant to the Registration
Statement (as defined below), although nothing in this Agreement shall be construed as requiring the Company to use the Registration Statement to issue any Placement Shares
(as defined below).

 
On the date hereof, the Company shall file, in accordance with the provisions of the Securities Act of 1933, as amended, and the rules and regulations thereunder

(collectively, the “Securities Act”), with the Securities and Exchange Commission (the “Commission”), a registration statement on Form S-3, including a prospectus relating to
the Placement Shares to be issued from time to time by the Company, and which incorporates by reference documents that the Company has filed or will file in accordance with
the provisions of the Securities Exchange Act of 1934, as amended, and the rules and regulations thereunder (collectively, the “ Exchange Act”). The Company will, if
necessary, prepare one or more prospectus supplements to the prospectus included as part of such registration statement specifically relating to the offering of Placement Shares
pursuant to this Agreement (each, a “Prospectus Supplement”). The Company will furnish to Chardan, for use by Chardan, copies of the prospectus included as part of such
registration statement, as supplemented, if at all, by any Prospectus Supplement, relating to the Placement Shares. Except where the context otherwise requires, “Registration
Statement,” as used herein, means such registration statement, as amended at the time of such registration statement’s effectiveness for purposes of Section 11 of the Securities
Act, as well as any new registration statement as may have been filed pursuant to Section 7(w), including all documents filed as a part thereof or incorporated or deemed to be
incorporated by reference therein, and including any information contained or incorporated by reference in a Prospectus (as defined below) subsequently filed with the
Commission pursuant to Rule 424(b) under the Securities Act or deemed to be a part of such registration statement pursuant to Rule 430B under the Securities Act. Except
where the context otherwise requires, “Prospectus,” as used herein, means the prospectus relating to the Placement Shares included in the registration statement at the time it
became effective, including all documents incorporated therein by reference to the extent such information has not been superseded or modified in accordance with Rule 412
under the Securities Act (as qualified by Rule 430B(g) under the Securities Act), as it may be supplemented by any Prospectus Supplement, in the form in which such
prospectus and/or Prospectus Supplement have most recently been filed by the Company with the Commission pursuant to Rule 424(b) under the Securities Act. Any reference
herein to the Registration Statement, the Prospectus or any amendment or supplement thereto shall be deemed to refer to and include the documents incorporated by reference
therein, and any reference herein to the terms “amend,” “amendment” or “supplement” with respect to the Registration Statement or the Prospectus shall be deemed to refer to
and include the filing after the execution hereof of any document with the Commission deemed to be incorporated by reference therein. For purposes of this Agreement, all
references to the Registration Statement, the Prospectus or to any amendment or supplement thereto shall be deemed to include any copy filed with the Commission pursuant to
either the Electronic Data Gathering Analysis and Retrieval System, or if applicable, the Interactive Data Electronic Application system when used by the Commission
(collectively “EDGAR”).
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Placements. Each time that the Company wishes to issue and sell the Common Stock through Chardan, as agent, hereunder (each, a “Placement”), it will notify

Chardan by email notice (or other method mutually agreed to in writing by the parties) (a “Placement Notice”) containing the parameters in accordance with which it desires the
Common Stock to be sold, which shall at a minimum include the number of shares of Common Stock to be issued (the “Placement Shares”), the time period during which
sales are requested to be made, any limitation on the number of shares of Common Stock that may be sold in any one Trading Day (as defined in Section 3) and any minimum
price below which sales may not be made, a form of which containing such minimum sales parameters necessary is attached hereto as Schedule 1. The Placement Notice shall
originate from any of the individuals from the Company set forth on Schedule 2 (with a copy to each of the other individuals from the Company listed on such schedule), and
shall be addressed to each of the individuals from Chardan set forth on Schedule 2, as such Schedule 2 may be amended from time to time. The Placement Notice shall be
effective upon receipt by Chardan unless and until (i) in accordance with the notice requirements set forth in Section 4, Chardan declines to accept the terms contained therein
for any reason, in its sole discretion, (ii) the entire amount of the Placement Shares have been sold, (iii) in accordance with the notice requirements set forth in Section 4, the
Company suspends or terminates the Placement Notice, (iv) the Company issues a subsequent Placement Notice with parameters superseding those on the earlier dated
Placement Notice, or (v) the Agreement has been terminated under the provisions of Section 11. The amount of any discount, commission or other compensation to be paid by
the Company to Chardan in connection with the sale of the Placement Shares through Chardan, as agent, shall be as set forth in Schedule 3. It is expressly acknowledged and
agreed that neither the Company nor Chardan will have any obligation whatsoever with respect to a Placement or any Placement Shares unless and until the Company delivers a
Placement Notice to Chardan and Chardan does not decline such Placement Notice pursuant to the terms set forth above, and then only upon the terms specified therein and
herein. In the event of a conflict between the terms of this Agreement and the terms of a Placement Notice, the terms of the Placement Notice will control.
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Sale of Placement Shares by Chardan.
 
Subject to the terms and conditions herein set forth, upon the Company’s issuance of a Placement Notice, and unless the sale of the Placement Shares described therein

has been declined, suspended, or otherwise terminated in accordance with the terms of this Agreement, Chardan, as agent for the Company, will use its commercially
reasonable efforts consistent with its normal trading and sales practices and applicable state and federal laws, rules and regulations and the rules of The NASDAQ Capital
Market (the “Exchange”), for the period specified in the Placement Notice, to sell such Placement Shares up to the amount specified by the Company in, and otherwise in
accordance with the terms of such Placement Notice. If acting as agent hereunder, Chardan will provide written confirmation to the Company (including by email
correspondence to each of the individuals of the Company set forth on Schedule 2, if receipt of such correspondence is actually acknowledged by any of the individuals to
whom the notice is sent, other than via auto-reply) no later than the opening of the Trading Day (as defined below) immediately following the Trading Day on which it has made
sales of Placement Shares hereunder setting forth the number of Placement Shares sold on such day, the compensation payable by the Company to Chardan pursuant to Section
2 with respect to such sales, and the Net Proceeds (as defined below) payable to the Company, with an itemization of the deductions made by Chardan (as set forth in Section
5(a)) from the gross proceeds that it receives from such sales. Subject to the terms of the Placement Notice, Chardan may sell Placement Shares by any method permitted by law
deemed to be an “at the market” offering as defined in Rule 415 under the Securities Act, including without limitation sales made directly on the Exchange, on any other existing
trading market for the Common Stock or to or through a market maker or through an electronic communications network. If expressly authorized by the Company in a
Placement Notice, Chardan may also sell Placement Shares in privately negotiated transactions. Chardan shall not purchase Placement Shares for its own account as principal
unless expressly authorized to do so by the Company in a Placement Notice. The Company acknowledges and agrees that (i) there can be no assurance that Chardan will be
successful in selling Placement Shares, and (ii) Chardan will incur no liability or obligation to the Company or any other person or entity if it does not sell Placement Shares for
any reason other than a failure by Chardan to use its commercially reasonable efforts consistent with its normal trading and sales practices and applicable law and regulations to
sell such Placement Shares as required under this Section 3. For the purposes hereof, “Trading Day” means any day on which the Company’s Common Stock is purchased and
sold on the principal market on which the Common Stock is listed or quoted.

 
Under no circumstances shall the Company cause or request the offer or sale of any Placement Shares pursuant to this Agreement (i) if, after giving effect to the offer

or sale of such Placement Shares, the aggregate number of Placement Shares offered or sold pursuant to this Agreement would exceed the lesser of (A) the maximum number or
amount of shares of Common Stock that the Company is permitted to offer or sell pursuant to General Instruction I.B.6. of Form S-3, so long as such General Instruction is
applicable to the Company, (B) the number or amount of shares of Common Stock then available for offer and sale under the Prospectus and the then currently effective
Registration Statement pursuant to which the offering hereunder is being made and (C) the number or amount authorized from time to time to be issued and sold under this
Agreement by the Company’s board of directors, a duly authorized committee thereof or a duly authorized executive committee, and notified to Chardan in writing, or (ii) at a
price lower than the minimum price therefor authorized from time to time by the Company’s board of directors, a duly authorized committee thereof or a duly authorized
executive committee, and notified to Chardan in writing. Notwithstanding anything to the contrary contained herein, the parties hereto agree that compliance with the limitations
set forth in this Section 3(b) on the number or amount of Placement Shares that may be issued and sold under this Agreement shall be the sole responsibility of the Company,
and Chardan shall have no obligation in connection with such compliance.

 

 3  



 

 
During the term of this Agreement, neither Chardan nor any of its affiliates or subsidiaries shall engage in (i) any short sale of any security of the Company or (ii) any

sale of any security of the Company that Chardan does not own or any sale which is consummated by the delivery of a security of the Company borrowed by, or for the account
of, Chardan. During the term of this Agreement and notwithstanding anything to the contrary herein, Chardan agrees that in no event will Chardan or its affiliates engage in any
market making, bidding, stabilization or other trading activity with regard to the Common Stock or related derivative securities if such activity would be prohibited under
Regulation M or other anti-manipulation rules under the Exchange Act.

 
Suspension of Sales.
 
(a)          The Company or Chardan may, upon notice to the other party in writing (including by email correspondence to each of the individuals of the other party set

forth on Schedule 2, if receipt of such correspondence is actually acknowledged by any of the individuals to whom the notice is sent, other than via auto-reply) or by telephone
(confirmed immediately by verifiable facsimile transmission or email correspondence to each of the individuals of the other party set forth on Schedule 2), suspend any sale of
Placement Shares for a period of time (a “Suspension Period”); provided, however, that such suspension shall not affect or impair either party’s obligations with respect to any
Placement Shares sold hereunder prior to the receipt of such notice. Each of the parties agrees that no such notice under this Section 4 shall be effective against the other unless
it is made to one of the individuals named on Schedule 2 hereto, as such schedule may be amended from time to time. During a Suspension Period, the Company shall not issue
any Placement Notices and Chardan shall not sell any Placement Shares hereunder. The party that issued a suspension notice shall notify the other party in writing of the
Trading Day on which the Suspension Period shall expire not later than twenty-four (24) hours prior to such Trading Day.

 
(b)          Notwithstanding any other provision of this Agreement, during any period in which the Company is in possession of material non-public information, the

Company and Chardan agree that (i) no sale of Placement Shares will take place, (ii) the Company shall not request the sale of any Placement Shares, and (iii) Chardan shall not
be obligated to sell or offer to sell any Placement Shares.

 

 4  



 

 
Settlement.
 
Settlement of Placement Shares. Unless otherwise specified in the applicable Placement Notice, settlement for sales of Placement Shares will occur on the third (3rd)

Trading Day (or such earlier day as is industry practice for regular-way trading) following the respective Point of Sale (as defined below) (each, a “Settlement Date”). The
amount of proceeds to be delivered to the Company on a Settlement Date against receipt of the Placement Shares sold (the “Net Proceeds”) will be equal to the aggregate sales
price received by Chardan at which such Placement Shares were sold, after deduction for (i) Chardan’s discount, commission or other compensation for such sales payable by
the Company pursuant to Section 2 hereof, (ii) any other amounts due and payable by the Company to Chardan hereunder pursuant to Section 7(g) (Expenses) hereof and (iii)
any transaction fees imposed by any governmental or self-regulatory organization in respect of such sales.

 
Delivery of Placement Shares. On or before each Settlement Date, the Company will, or will cause its transfer agent to, electronically transfer the Placement Shares

being sold by crediting Chardan’s or its designee’s account (provided Chardan shall have given the Company written notice of such designee prior to the Settlement Date) at
The Depository Trust Company through its Deposit and Withdrawal at Custodian System or by such other means of delivery as may be mutually agreed upon by the parties
hereto which in all cases shall be freely tradable, transferable, registered shares in good deliverable form. On each Settlement Date, Chardan will deliver the related Net
Proceeds in same day funds to an account designated by the Company on, or prior to, the Settlement Date. The Company agrees that if the Company, or its transfer agent (if
applicable), defaults in its obligation to deliver duly authorized Placement Shares on a Settlement Date, the Company agrees that in addition to and in no way limiting the rights
and obligations set forth in Section 9(a) (Indemnification and Contribution) hereto, the Company will (i) hold Chardan, its directors, officers, members, partners, employees and
agents of Chardan, each broker dealer affiliate of Chardan, and each person, if any, who (A) controls Chardan within the meaning of Section 15 of the Securities Act or Section
20 of the Exchange Act or (B) is controlled by or is under common control with Chardan (each, a “Chardan Affiliate”), harmless against any loss, claim, damage, or expense
(including reasonable legal fees and expenses), as incurred, arising out of or in connection with such default by the Company or its transfer agent (if applicable) and (ii) pay to
Chardan any commission, discount, or other compensation to which it would otherwise have been entitled absent such default.

 
Representations and Warranties of the Company. The Company, on behalf of itself and its subsidiaries, represents and warrants to, and agrees with, Chardan that as of

each Applicable Time (as defined in Section 22(a)):
 
Compliance with Registration Requirements. At the time of (i) the initial filing of the Registration Statement with the Commission and (ii) the most recent amendment

thereto for the purposes of complying with Section 10(a)(3) of the Securities Act (whether such amendment is by post-effective amendment, incorporated report filed pursuant to
Section 13 or 15(d) of the Exchange Act or form of prospectus), the Company met the then applicable requirements for use of Form S-3 under the Securities Act, including
compliance with General Instruction I.B.6. of Form S-3. The Registration Statement and the offer and sale of the Placement Shares as contemplated hereby meet the
requirements of Rule 415 under the Securities Act and comply in all material respects with said Rule. The Registration Statement will be filed with the Commission on the date
of this Agreement. The Prospectus will name Chardan as the agent in the section entitled “Plan of Distribution.” As of each Applicable Time other than the date of this
Agreement, the Registration Statement and any post-effective amendment thereto and any Rule 462(b) Registration Statement have been declared effective by the Commission
under the Securities Act. The Company has not received, and has no notice of, any order of the Commission preventing or suspending the use of the Registration Statement or
any Rule 462(b) Registration Statement, or threatening or instituting proceedings for that purpose. Any statutes, regulations, contracts or other documents that are required to be
described in the Registration Statement or the Prospectus or to be filed as exhibits to the Registration Statement have been so described or filed. The Company was not and is
not an “ineligible issuer” as defined in Rule 405 under the Securities Act.
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No Misstatement or Omission. The Registration Statement, when it becomes effective, will comply in all material respects with the Securities Act. The Prospectus, and

any amendment or supplement thereto, on the date of such Prospectus or amendment or supplement, complied and will comply in all material respects with the Securities Act.
The Registration Statement, when it becomes effective, will not contain any untrue statement of a material fact or omit to state a material fact required to be stated therein or
necessary to make the statements therein not misleading. The Prospectus, as amended or supplemented, as of its date, did not and, as of each Point of Sale and each Settlement
Date, will not contain any untrue statement of a material fact or omit to state a material fact necessary in order to make the statements therein, in the light of the circumstances
under which they were made, not misleading. The representations and warranties set forth in the two immediately preceding sentences do not apply to statements in or
omissions from the Registration Statement or any post-effective amendment thereto, or the Prospectus, or any amendments or supplements thereto, made in reliance upon and in
conformity with information relating to Chardan furnished to the Company in writing by Chardan expressly for use therein. “Point of Sale” means, for a Placement, the time at
which an acquiror of Placement Shares entered into a contract, binding upon such acquiror, to acquire such Placement Shares.

 
Offering Materials Furnished to Chardan. The Company has delivered to Chardan one complete copy of the Registration Statement and a copy of each consent and

certificate of experts filed as a part thereof, and conformed copies of the Registration Statement (without exhibits) and the Prospectus, as amended or supplemented, in such
quantities and at such places as Chardan has reasonably requested.

 
Distribution of Offering Material By the Company. The Company has not distributed and, prior to the later to occur of each Settlement Date and completion of the

distribution of the Placement Shares, will not distribute any offering material in connection with the offering or sale of the Placement Shares other than the Registration
Statement, the Prospectus and any Issuer Free Writing Prospectus (as defined herein) to which Chardan has consented.

 
The Equity Distribution Agreement. This Agreement has been duly authorized, executed and delivered by the Company, and constitutes a valid, legal, and binding

obligation of the Company, enforceable against the Company in accordance with its terms, except as rights to indemnity hereunder may be limited by federal or state securities
laws and except as such enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the rights of creditors generally, and
subject to general principles of equity. The Company has full corporate power and authority to enter into this Agreement and to authorize, issue and sell the Placement Shares as
contemplated by this Agreement. This Agreement conforms in all material respects to the descriptions thereof in the Registration Statement and the Prospectus.
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Authorization of the Placement Shares. The Placement Shares to be sold by Chardan, acting as agent and/or principal for the Company, have been duly authorized and

when issued and paid for as contemplated herein will be validly issued, fully paid and non-assessable. The issuance of the Placement Shares is not subject to the preemptive or
other similar rights of any stockholder of the Company.

 
No Applicable Registration or Other Similar Rights. There are no persons with registration or other similar rights to have any equity or debt securities registered for

sale under the Registration Statement or included in the offering contemplated by this Agreement, except for such rights as have been duly waived. No person has the right to act
as an underwriter or as a financial advisor to the Company in connection with the offer and sale of the Placement Shares hereunder, whether as a result of the filing or
effectiveness of the Registration Statement or the sale of the Placement Shares as contemplated hereby or otherwise.

 
No Material Adverse Change. Except as otherwise disclosed in the Prospectus, subsequent to the respective dates as of which information is given in the Prospectus:

(i) there has been no material adverse change in the condition (financial or otherwise), assets, rights, operations, business, management or prospects of the Company and its
subsidiaries, considered as one entity (any such change is called a “Material Adverse Change”) or any development involving a prospective material adverse change, which,
individually or in the aggregate, has had or would reasonably be expected to result in a Material Adverse Change; (ii) the Company and its subsidiaries, considered as one
entity, have not incurred any material liability or obligation, indirect, direct or contingent, not in the ordinary course of business nor entered into any material transaction or
agreement not in the ordinary course of business; and (iii) there has been no dividend or distribution of any kind declared, paid or made by the Company or, except for regular
quarterly dividends publicly announced by the Company or dividends paid to the Company or other subsidiaries, by any of its subsidiaries on any class of capital stock or
repurchase or redemption by the Company or any of its subsidiaries of any class of capital stock.

 
Independent Accountants. Bharat Parikh & Associates, who have expressed their opinion with respect to the financial statements (which term as used in this Agreement

includes the related notes thereto) and supporting schedules filed with the Commission or incorporated by reference as a part of the Registration Statement and included in the
Prospectus, is an independent registered public accounting firm as required by the Securities Act and the Exchange Act. Bharat Parikh & Associates has not been engaged by
the Company to perform any “prohibited activities” (as defined in Section 10A of the Exchange Act).
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Preparation of the Financial Statements. The consolidated financial statements of the Company, together with related notes and schedules as incorporated by reference

in the Registration Statement and the Prospectus, present fairly the financial position and the results of operations and cash flows of the Company, at the indicated dates and for
the indicated periods. Such financial statements and related schedules have been prepared in accordance with U.S. generally accepted principles of accounting, consistently
applied throughout the periods involved, except as disclosed therein, and all adjustments necessary for a fair presentation of results for such periods have been made. The
summary financial and statistical data included or incorporated by reference in the Registration Statement and the Prospectus present fairly the information shown therein and
such data has been compiled on a basis consistent with the financial statements presented therein and the books and records of the Company. The statistical, industry-related and
market-related data included or incorporated by reference in the Registration Statement and the Prospectus are based on or derived from sources which the Company reasonably
and in good faith believes are reliable and accurate, and the Company has obtained the written consent to the use of such data from such sources to the extent required. The
financial data set forth or incorporated in the Prospectus under the caption[s] [“Ratio Of Earnings To Fixed Charges And Earnings To Combined Fixed Charges And Preferred
Stock Dividends” and] “Selected Financial Data” fairly present the information set forth therein at the indicated dates and for the indicated periods on a basis consistent with
that of the audited financial statements contained, incorporated or deemed to be incorporated in the Registration Statement. Any pro forma financial statements or data included
or incorporated by reference in the Registration Statement and the Prospectus comply with the requirements of Regulation S-X of the Securities Act, including, without
limitation, Article 11 thereof, and the assumptions used in the preparation of such pro forma financial statements and data are reasonable, the pro forma adjustments used therein
are appropriate to give effect to the circumstances referred to therein and the pro forma adjustments have been properly applied to the historical amounts in the compilation of
those statements and data. The other financial data set forth or incorporated by reference in the Registration Statement and the Prospectus is accurately presented and prepared
on a basis consistent with the financial statements and books and records of the Company. The Company and its subsidiaries do not have any material liabilities or obligations,
direct or contingent (including any off-balance sheet obligations or any “variable interest entities” as that term is used in Accounting Standards Codification Paragraph 810-10-
25-20), not disclosed in the Registration Statement and the Prospectus. All disclosures contained in the Registration Statement or the Prospectus that contain “non-GAAP
financial measures” (as such term is defined by the rules and regulations of the Commission) comply, in all material respects, with Regulation G under the Exchange Act and
Item 10 of Regulation S-K under the Securities Act, to the extent applicable.

 
XBRL. The interactive data in eXtensible Business Reporting Language included or incorporated by reference in the Registration Statement fairly presents the

information called for in all material respects and has been prepared in accordance with the Commission’s rules and guidelines applicable thereto.
 
Incorporation and Good Standing of the Company and its Subsidiaries. The Company is a corporation duly incorporated and validly existing under the laws of the State

of Delaware and is in good standing under such laws. The Company has requisite corporate power to carry on its business as described in the Prospectus. The Company is duly
qualified to transact business and is in good standing in all jurisdictions in which the conduct of its business requires such qualification; except where the failure to be so
qualified or to be in good standing would not result in a Material Adverse Change. The Company does not own or control, directly or indirectly, any corporation, association or
other entity other than the subsidiaries listed on Schedule 4. Each subsidiary is a corporation duly incorporated and validly existing under the laws of the jurisdiction of its
incorporation and is in good standing under such laws. Each of the subsidiaries has requisite corporate power to carry on its business as described in the Prospectus. Each of the
subsidiaries is duly qualified to transact business and is in good standing in all jurisdictions in which the conduct of its business requires such qualification; except where the
failure to be so qualified or to be in good standing would not result in a Material Adverse Change.
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Capital Stock Matters. The Common Stock conforms in all material respects to the description thereof contained in the Prospectus. The form of certificates for the

Common Stock conforms to the corporate law of the jurisdiction of the Company’s incorporation. All of the issued and outstanding shares of Common Stock have been duly
authorized and validly issued, are fully paid and nonassessable and have been issued in compliance with federal and state securities laws. None of the outstanding shares of
Common Stock were issued in violation of any preemptive rights, rights of first refusal or other similar rights to subscribe for or purchase securities of the Company. There are
no authorized or outstanding options, warrants, preemptive rights, rights of first refusal or other rights to purchase, or equity or debt securities convertible into or exchangeable
or exercisable for, any capital stock of the Company or any of its subsidiaries other than those disclosed in the Prospectus or in a document filed as an exhibit to or incorporated
by reference into the Registration Statement. All of the issued and outstanding capital stock of, or other ownership interests in, each subsidiary of the Company has been duly
authorized and validly issued, is fully paid and non-assessable and, except for directors’ qualifying shares, is owned by the Company, directly or through subsidiaries, free and
clear of any security interest, mortgage, pledge, lien, encumbrance or claim.

 
Non-Contravention of Existing Instruments; No Further Authorizations or Approvals Required. Neither the Company nor any of its subsidiaries is (i) in breach or

violation of its certificate or articles of incorporation, charter, bylaws, limited liability company agreement, certificate or agreement of limited or general partnership,
memorandum and articles of association, or other similar organizational documents, as the case may be, of such entity, (ii) in breach of or in default (or, with the giving of
notice or lapse of time or both, would be in default) (“Default”) under any indenture, mortgage, loan or credit agreement, deed of trust, note, contract, franchise, lease or other
agreement, obligation, condition, covenant or instrument to which the Company or any of its subsidiaries is a party or by which it or any of them may be bound or to which any
of the property or assets of the Company or any of its subsidiaries is subject (each, an “Existing Instrument”), or (iii) in violation of any statute, law, rule, regulation,
judgment, order or decree of any court, regulatory body, administrative agency, governmental body, arbitrator or other authority having jurisdiction over the Company or any of
its subsidiaries or any of their properties, as applicable, except, with respect to clauses (ii) and (iii) only, for such breaches, violations or Defaults that would not, individually or
in the aggregate, result in a Material Adverse Change. The Company’s execution, delivery and performance of this Agreement and consummation of the transactions
contemplated hereby or by the Registration Statement and the Prospectus (including the issuance and sale of the Placement Shares and the use of the proceeds from the sale of
the Placement Shares as described in the Prospectus under the caption “Use of Proceeds”) (i) will not result in any breach or violation of the certificate or articles of
incorporation, charter, bylaws, limited liability company agreement, certificate or agreement of limited or general partnership, memorandum and articles of association, or other
similar organizational documents, as the case may be, of the Company or any of its subsidiaries, (ii) will not conflict with or constitute a breach of, or Default or a Debt
Repayment Triggering Event (as defined below) under, or result in the creation or imposition of any lien, charge, claim or encumbrance upon any property or assets of the
Company or any of its subsidiaries pursuant to, or require the consent of any other party to, any Existing Instrument, and (iii) will not result in any violation of any statute, law,
rule, regulation, judgment, order or decree applicable to the Company or any of its subsidiaries of any court, regulatory body, administrative agency, governmental body,
arbitrator or other authority having jurisdiction over the Company or any of its subsidiaries or any of its or their properties, as applicable, except, with respect to clauses (ii) and
(iii) only, for such conflicts, breaches, Defaults, Debt Repayment Triggering Events or violations that would not, individually or in the aggregate, result in a Material Adverse
Change. As used herein, a “Debt Repayment Triggering Event” means any event or condition which gives, or with the giving of notice or lapse of time or both would give,
the holder of any note, debenture or other evidence of indebtedness (or any person acting on such holder’s behalf), issued by the Company, the right to require the repurchase,
redemption or repayment of all or a portion of such indebtedness by the Company or any of its Significant Subsidiaries. Each approval, consent, order, authorization,
designation, declaration or filing by or with any regulatory, administrative or other governmental body necessary in connection with the execution and delivery by the Company
of this Agreement and the performance of the Company of the transactions herein contemplated has been obtained or made and is in full force and effect, except (i) with respect
to any Applicable Time at which Chardan would not be able to rely on Rule 5110(b)(7)(C)(i) of the Financial Industry Regulatory Authority, Inc. (“ FINRA”), such additional
steps as may be required by FINRA or (ii) such additional steps as may be necessary to qualify the Common Stock for sale by Chardan under state securities or Blue Sky laws.
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No Material Actions or Proceedings; Labor Disputes. There is no action, suit, claim or proceeding pending or, to the knowledge of the Company, threatened against the

Company before any court or administrative agency or otherwise (i) that is required to be described in the Registration Statement or the Prospectus and are not so described or
(ii) which, if determined adversely to the Company, would reasonably be expected to result in a Material Adverse Change or prevent the consummation of the transactions
contemplated hereby, except as set forth in the Registration Statement and the Prospectus. The aggregate of all pending legal or governmental proceedings to which the
Company and its subsidiaries is a party or of which any of their property or assets is the subject which are not described in the Prospectus, including ordinary routine litigation
incidental to the business, could not reasonably be expected to result in a Material Adverse Change. No labor dispute with the employees of the Company exists or, to the
Company’s knowledge, is threatened or imminent, and the Company is not aware of any existing or imminent labor dispute by the employees of any of its principal suppliers,
contractors or customers, that would, individually or in the aggregate, reasonably be expected to result in a Material Adverse Change. None of the employees of the Company or
any of its subsidiaries is represented by a union and, to the knowledge of the Company, no union organizing activities are taking place. Neither the Company nor any of its
subsidiaries has violated any federal, state or local law or foreign law relating to the discrimination in hiring, promotion or pay of employees, nor any applicable wage or hour
laws, or the rules and regulations thereunder, or analogous foreign laws and regulations, which might, individually or in the aggregate, result in a Material Adverse Change.
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All Necessary Permits, etc. Each of the Company and its subsidiaries has all material licenses, certifications, permits, franchises, approvals, clearances and other

regulatory authorizations (“Permits”) from governmental authorities as are necessary to (i) conduct its businesses as currently conducted and (ii) own, lease and operate its
properties in the manner described in the Prospectus. There is no claim or proceeding pending or, to the knowledge of the Company, threatened, involving the status of or
sanctions under any of the Permits. Each of the Company and its subsidiaries has fulfilled and performed all of its material obligations with respect to the Permits, and the
Company is not aware of the occurrence of any event which allows, or after notice or lapse of time would allow, the revocation, termination, or other impairment of the rights of
the Company or any of its subsidiaries under such Permit.

 
Tax Law Compliance. All United States federal income tax returns of the Company and its subsidiaries required by law to be filed have been filed or extensions

thereof have been requested, and all taxes shown by such returns or otherwise assessed, which are due and payable, have been paid, except assessments that are being contested
in good faith and as to which adequate reserves have been provided. Each of the Company and its subsidiaries has filed all other tax returns that are required to have been filed
by it pursuant to applicable foreign, state, provincial, local or other law except insofar as the failure to file such returns would not result in a Material Adverse Change, and has
paid all taxes due pursuant to such returns or pursuant to any assessment received by the Company and its subsidiaries, except for such taxes, if any, as are being contested in
good faith and as to which adequate reserves have been provided and except for such taxes or assessments the nonpayment of which would not, individually or in the aggregate,
result in a Material Adverse Change. The charges, accruals and reserves on the books of the Company and its subsidiaries in respect of any income and corporation tax liability
for any years not finally determined are adequate to meet any assessments or re-assessments for additional tax for any years not finally determined, except to the extent of any
inadequacy that would not result in a Material Adverse Change. All material taxes which the Company and its subsidiaries are required by law to withhold or to collect for
payment have been duly withheld and collected and have been paid to the appropriate governmental authority or agency or have been accrued, reserved against and entered on
the books of the Company and its subsidiaries. There are no transfer taxes or other similar fees or charges under Federal law or the laws of any state, or any political subdivision
thereof, required to be paid in connection with the execution and delivery of this Agreement or the issuance by the Company or sale by Chardan of the Placement Shares, acting
as agent and/or principal for the Company.

 
Company Not an “Investment Company”. The Company has been advised of the rules and requirements under the Investment Company Act of 1940, as amended (the

“Investment Company Act”). The Company is not, and after receipt of payment for the Placement Shares will not be, an “investment company” within the meaning of
Investment Company Act and will conduct its business in a manner so that it will not become subject to the Investment Company Act.

 
Insurance. Except as otherwise described in the Prospectus, the Company carries, or is covered by, insurance in such amounts and covering such risks as is generally

considered adequate for the conduct of its business and the value of its properties and as is customary for companies engaged in similar industries. All policies of insurance
insuring the Company or its business, assets, employees, officers and directors are in full force and effect, and the Company is in compliance with the terms of such policies in
all material respects. There are no claims by the Company under any such policy or instrument as to which an insurance company is denying liability or defending under a
reservation of rights clause. The Company has no reason to believe that it will not be able (i) to renew its existing insurance coverage as and when such policies expire or (ii) to
obtain comparable coverage from similar institutions as may be necessary or appropriate to conduct its business as now conducted and at a cost that would not result in a
Material Adverse Change.
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No Price Stabilization or Manipulation. Neither the Company, nor any of its subsidiaries, nor any of its or their respective directors, officers or, to the knowledge of the

Company, controlling persons has taken, directly or indirectly, any action designed to or that might reasonably be expected to cause or result in the stabilization or manipulation
of the price of any security of the Company to facilitate the sale or resale of the Common Stock.

 
Related Party Transactions. There are no business relationships or related-party transactions involving the Company or any subsidiary or any other person required to

be described in the Prospectus which have not been described as required.
 
Exchange Act Compliance. The documents incorporated or deemed to be incorporated by reference in the Registration Statement, the Prospectus or any amendment or

supplement thereto, at the time they were or hereafter are filed with the Commission under the Exchange Act, complied and will comply in all material respects with the
requirements of the Exchange Act, and, when read together with the other information in the Prospectus, at each Point of Sale and each Settlement Date, will not contain an
untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary to make the fact required to be stated therein or necessary to make
the statements therein, in the light of the circumstances under which they were made, not misleading.

 
Conformity of Issuer Free Writing Prospectus. Each Issuer Free Writing Prospectus will conform in all material respects to the requirements of the Securities Act on

the date of first use, and the Company will comply with any filing requirements applicable to such Issuer Free Writing Prospectus pursuant to the Securities Act. Each Issuer
Free Writing Prospectus, as of its issue date and at all subsequent times through the completion of the public offer and sale of the Placement Shares, did not, does not and will
not include any information that conflicted, conflicts or will conflict with the information contained in the Registration Statement or the Prospectus, including any document
incorporated by reference therein that has not been superseded or modified. The Company has not made any offer relating to the Placement Shares that would constitute an
Issuer Free Writing Prospectus without the prior written consent of Chardan. The Company shall retain in accordance with the Securities Act all Issuer Free Writing
Prospectuses that are not required to be filed pursuant to the Securities Act.

 
( x )          Compliance with Environmental Laws. To its knowledge, the Company is not in violation of any statute, any rule, regulation, decision or order of any

governmental agency or body or any court, domestic or foreign, relating to the use, disposal or release of hazardous chemicals, toxic substances or radioactive and biological
materials or relating to the protection or restoration of the environment or human exposure to hazardous chemicals, toxic substances or radioactive and biological materials
(collectively, “Environmental Laws”). The Company neither owns nor, to its knowledge, operates any real property contaminated with any substance that is subject to any
Environmental Laws, is not liable for any off-site disposal or contamination pursuant to any Environmental Laws, nor is it subject to any claim relating to any Environmental
Laws, which violation, contamination, liability or claim would individually or in the aggregate result in a Material Adverse Change; and the Company is not aware of any
pending investigation which might lead to such a claim.
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Intellectual Property. To the Company’s knowledge, after reasonable inquiry, all patents and patent applications owned by the Company are owned or co-owned by the

Company free and clear of all liens or encumbrances, except as described in the Prospectus. The Company is not aware of any valid or bona fide basis for a finding that any such
patents in their entirety are unpatentable, invalid or unenforceable; and the Company reasonably believes that such patents are valid and enforceable, except as described in the
Prospectus. Except as described in the Prospectus, the Company owns, licenses, or possesses rights to use all patents, patent applications, inventions, copyrights, know-how
(including trade secrets and other unpatented and/or unpatentable proprietary or confidential information, systems or procedures), trademarks, service marks, trade names and
other intellectual property (collectively, “Intellectual Property”) used in, held for use in or necessary for the conduct of the Company’s business as now conducted, and for the
manufacture, use and sale of its presently proposed products, as described in the Prospectus. Except as described in the Prospectus or as would not reasonably be expected,
individually or in the aggregate, to materially impair the business currently conducted by the Company, or the manufacture, use, sale, offer for sale or import of its presently
proposed products as described in the Prospectus, there is no pending or threatened, action, suit, proceeding or claim by others (i) that the Company infringes, misappropriates
or otherwise violates the Intellectual Property of others, or (ii) challenging the validity, enforceability, scope or ownership of any Intellectual Property owned by or licensed to
the Company or the Company’s rights therein. None of the Intellectual Property used or held for use by the Company in the conduct of its business as now conducted, or for the
manufacture, use and sale of its presently proposed products as described in the Prospectus, has been obtained or is being used by the Company in material violation of any
contractual obligation binding on the Company. To the Company’s knowledge, there are no ongoing infringements, misappropriations or other violations by third parties of any
Intellectual Property owned or used by the Company, except as (i) described in the Prospectus or (ii) would otherwise not materially impair the business currently conducted by
the Company or the manufacture, use, sale, offer for sale or import of its presently proposed products as described in the Prospectus. The Company has taken reasonable steps in
accordance with normal industry practice to maintain the confidentiality of all Intellectual Property the value of which to the Company is contingent upon maintaining the
confidentiality thereof.

 
Brokers. Neither the Company nor any of its subsidiaries is a party to any contract, agreement or understanding with any person (other than as contemplated by this

Agreement) that would give rise to a valid claim against the Company or any of its Subsidiaries or Chardan for a brokerage commission, finder’s fee or like payment in
connection with the offering and sale of the Placement Shares by Chardan under this Agreement.

 
No Outstanding Loans or Other Indebtedness. There are no outstanding loans, advances (except normal advances for business expenses in the ordinary course of

business) or guarantees of indebtedness by the Company to or for the benefit of any of the officers or directors of the Company or any of their respective family members,
except as disclosed in the Prospectus. The Company has not directly or indirectly extended or maintained credit, arranged for the extension of credit, or renewed an extension of
credit, in the form of a personal loan to or for any director or executive officer of the Company.
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No Reliance. The Company has not relied upon Chardan or legal counsel for Chardan for any legal, tax or accounting advice in connection with the offering and sale of

the Placement Shares.
 
Broker-Dealer Status; Public Float Calculation. Neither the Company nor any of its related entities (i) is required to register as a “broker” or “dealer” in accordance

with the provisions of the Exchange Act or (ii) directly or indirectly through one or more intermediaries, controls or is a “person associated with a member” or “associated
person of a member” (within the meaning of Article I of the NASD Manual administered by FINRA). To the Company’s knowledge, there are no affiliations or associations
between any member of FINRA and any of the Company’s officers, directors or 5% or greater security holders, except as set forth in the Registration Statement. All of the
information (including, but not limited to, information regarding affiliations, security ownership and trading activity) provided to Chardan or its counsel by the Company, its
officers and directors and the holders of any securities (debt or equity) or warrants, options or rights to acquire any securities of the Company in connection with the filing to be
made and other supplemental information to be provided to FINRA pursuant to Rule 5110 of FINRA in connection with the transactions contemplated by this Agreement is true,
complete and correct. As of the close of trading on the Exchange on the Trading Day immediately preceding the date of this Agreement, the aggregate market value of the
outstanding voting and non-voting common equity (as defined in Rule 405) of the Company held by persons other than affiliates of the Company (pursuant to Rule 144 of the
Securities Act, those that directly, or indirectly through one or more intermediaries, control, or are controlled by, or are under common control with, the Company) (the “ Non-
Affiliate Shares”), was approximately $8,990,229 (calculated by multiplying (x) the price at which the common equity of the Company was last sold on the Exchange on
February 22, 2016 by (y) the number of Non-Affiliate Shares outstanding on April 7, 2016). The Company is not a shell company (as defined in Rule 405) and has not been a
shell company for at least 12 calendar months previously and if it has been a shell company at any time previously, has filed current Form 10 information (as defined in
Instruction I.B.6. of Form S-3) with the Commission at least 12 calendar months previously reflecting its status as an entity that is not a shell company.

 
Compliance with Laws. The Company has not been advised, and has no reason to believe, that it and each of its subsidiaries are not conducting business in compliance

with all applicable laws, rules and regulations of the jurisdictions in which it is conducting business, except where failure to be so in compliance would not result in a Material
Adverse Change.

 
Sarbanes–Oxley Act. There is and has been no failure on the part of the Company or any of the Company’s directors or officers, in their capacities as such, to comply

in all material respects with any applicable provision of the Sarbanes-Oxley Act of 2002 and the rules and regulations promulgated in connection therewith (the “Sarbanes-
Oxley Act”), including Section 402 related to loans and Sections 302 and 906 related to certifications.
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Disclosure Controls And Procedures. The Company has established and maintains “disclosure controls and procedures” (as defined in Rules 13a–15(e) and 15d–15(e)

of the Exchange Act; the Company’s “disclosure controls and procedures” are reasonably designed to ensure that all information (both financial and non–financial) required to
be disclosed by the Company in the reports that it will file or furnish under the Exchange Act is recorded, processed, summarized and reported within the time periods specified
in the rules and regulations of the Commission, and that all such information is accumulated and communicated to the Company’s management as appropriate to allow timely
decisions regarding required disclosure and to make the certifications of the Chief Executive Officer and Chief Financial Officer of the Company required under the Exchange
Act with respect to such reports.

 
Company’s Accounting System . The Company maintains a system of internal accounting controls sufficient to provide reasonable assurances that (i) transactions are

executed in accordance with management’s general or specific authorization; (ii) transactions are recorded as necessary to permit preparation of financial statements in
conformity with generally accepted accounting principles and to maintain accountability for assets; (iii) access to assets is permitted only in accordance with management’s
general or specific authorization; and (iv) the recorded accountability for assets is compared with existing assets at reasonable intervals and appropriate action is taken with
respect to any differences.

 
ERISA. The Company is in compliance in all material respects with all presently applicable provisions of the Employee Retirement Income Security Act of 1974, as

amended, including the regulations and published interpretations thereunder (“ERISA”); no “reportable event” (as defined in ERISA) has occurred with respect to any “pension
plan” (as defined in ERISA) for which the Company would have any liability; the Company has not incurred and does not expect to incur liability under (i) Title IV of ERISA
with respect to termination of, or withdrawal from, any “pension plan” or (ii) Sections 412 or 4971 of the Internal Revenue Code of 1986, as amended, including the regulations
and published interpretations thereunder (the “Code”); and each “pension plan” for which the Company would have any liability that is intended to be qualified under Section
401(a) of the Code is so qualified in all material respects and nothing has occurred, whether by action or by failure to act, which would cause the loss of such qualification.

 
Contracts and Agreements. There are no contracts, agreements, instruments or other documents that are required to be described in the Registration Statement or the

Prospectus or to be filed as exhibits thereto which have not been so described in all material respects and filed as required by Item 601(b) of Regulation S-K under the Securities
Act. The copies of all contracts, agreements, instruments and other documents (including governmental licenses, authorizations, permits, consents and approvals and all
amendments or waivers relating to any of the foregoing) that have been furnished to Chardan or its counsel are complete and genuine and include all material collateral and
supplemental agreements thereto. All contracts and agreements between the Company and third parties expressly referenced in the Registration Statement or the Prospectus are
legal, valid and binding obligations of the Company, enforceable against the Company in accordance with their respective terms, except as rights to indemnity thereunder (as
applicable) may be limited by federal or state securities laws and except as such enforceability may be limited by bankruptcy, insolvency, reorganization or similar laws
affecting the rights of creditors generally, and subject to general principles of equity.
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Title to Properties. Except as set forth in the Registration Statement and the Prospectus, the Company and each of its subsidiaries have good and marketable title to all

of the properties and assets reflected as owned in the financial statements referred to in Section 6(j) above (or elsewhere in the Registration Statement and the Prospectus), in
each case free and clear of any security interests, mortgages, liens, encumbrances, equities, claims and other defects, except such as do not materially and adversely affect the
value of such property or assets and do not materially interfere with the use made or proposed to be made of such property by the Company or any subsidiary. The material real
property, improvements, equipment and personal property held under lease by the Company or any of its subsidiaries are held under valid and enforceable leases, with such
exceptions as are not material and do not materially interfere with the use made or proposed to be made of such real property, improvements, equipment or personal property by
the Company or such subsidiary. The Company and each of its subsidiaries have such consents, easements, rights-of-way or licenses from any person (“rights-of-way”) as are
necessary to enable the Company and each of its subsidiaries to conduct its business in the manner described in the Registration Statement and the Prospectus, and except for
such rights-of-way the lack of which would not, individually or in the aggregate, result in a Material Adverse Change.

 
No Unlawful Contributions or Other Payments. No payments or inducements have been made or given, directly or indirectly, to any federal or local official or

candidate for, any federal or state office in the United States or foreign offices by the Company or any of its officers or directors, or, to the knowledge of the Company, by any
of its employees or agents or any other person in connection with any opportunity, contract, permit, certificate, consent, order, approval, waiver or other authorization relating to
the business of the Company, except for such payments or inducements as were lawful under applicable laws, rules and regulations. Neither the Company, nor, to the knowledge
of the Company, any director, officer, agent, employee or other person associated with or acting on behalf of the Company, (i) has used any corporate funds for any unlawful
contribution, gift, entertainment or other unlawful expense relating to political activity; (ii) made any direct or indirect unlawful payment to any government official or
employee from corporate funds; or (iii) made any bribe, unlawful rebate, payoff, influence payment, kickback or other unlawful payment in connection with the business of the
Company.

 
Foreign Corrupt Practices Act. None of the Company, any subsidiary or, to the knowledge of the Company, any director, officer, agent, employee, affiliate or other

person acting on behalf of the Company or any of its subsidiaries, is aware of or has taken any action, directly or indirectly, that would result in a violation by such persons of
the Foreign Corrupt Practices Act of 1977, as amended, and the rules and regulations thereunder (collectively, the “ FCPA”), including, without limitation, making use of the
mails or any means or instrumentality of interstate commerce corruptly in furtherance of an offer, payment, promise to pay or authorization of the payment of any money, or
other property, gift, promise to give, or authorization of the giving of anything of value to any “foreign official” (as such term is defined in the FCPA) or any foreign political
party or official thereof or any candidate for foreign political office, in contravention of the FCPA. The Company and its subsidiaries have conducted their respective businesses
in compliance with the FCPA and have instituted and maintain policies and procedures designed to ensure, and which are reasonably expected to continue to ensure, continued
compliance therewith.
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Money Laundering Laws. The operations of the Company and its subsidiaries are and have been conducted at all times in compliance with applicable financial

recordkeeping and reporting requirements of the Currency and Foreign Transactions Reporting Act of 1970, as amended, the money laundering statutes of all jurisdictions, the
rules and regulations thereunder and any related or similar rules, regulations or guidelines, issued, administered or enforced by any governmental agency (collectively, the
“Money Laundering Laws”) and no action, suit or proceeding by or before any court or governmental agency, authority or body or any arbitrator involving the Company or
any of its subsidiaries with respect to the Money Laundering Laws is pending or, to the knowledge of the Company, threatened.

 
OFAC. None of the Company, any subsidiary or, to the knowledge of the Company, any director, officer, agent, employee, affiliate or person acting on behalf of the

Company or any of its subsidiaries is currently subject to any U.S. sanctions administered by the Office of Foreign Assets Control of the U.S. Treasury Department (“OFAC”);
and the Company will not directly or indirectly use the proceeds of the offering, or lend, contribute or otherwise make available such proceeds to any subsidiary, joint venture
partner or other person or entity, for the purpose of financing the activities of any person currently subject to any U.S. sanctions administered by OFAC.

 
Exchange Listing. The Common Stock is currently listed on the Exchange under the trading symbol “CETX”. Except as disclosed in the Prospectus, the Company has

not, in the 12 months preceding the date the first Placement Notice is given hereunder, received notice from the Exchange to the effect that the Company is not in compliance
with the listing or maintenance requirements. Except as disclosed in the Prospectus, the Company has no reason to believe that it will not in the foreseeable future continue to be
in compliance with all such listing and maintenance requirements.

 
Margin Rules. Neither the issuance, sale and delivery of the Placement Shares nor the application of the proceeds thereof by the Company as described in the

Registration Statement and the Prospectus will violate Regulation T, U or X of the Board of Governors of the Federal Reserve System or any other regulation of such Board of
Governors.

 
( u u )         Underwriter Agreements. The Company is not a party to any agreement with an agent or underwriter for any other “at-the-market” or continuous equity

transaction or any “equity line” transaction.
 
( v v )         Director Independence. Each of the independent directors (or independent director nominees, once appointed, if applicable) named in the Registration

Statement and Prospectus satisfies the independence standards established by the Exchange and, with respect to members of the Company’s audit committee, the enhanced
independence standards contained in Rule 10A-3(b)(1) promulgated by the Commission under the Exchange Act.

 
No Integration. Neither the Company nor, to the Company’s knowledge, any of its affiliates (within the meaning of Securities Act Rule 144) has, prior to the date

hereof, made any offer or sale of any securities which could be “integrated” (within the meaning of the Securities Act) with the offer and sale of the Placement Shares hereunder.
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(xx)        No Material Defaults. Neither the Company nor any of its subsidiaries has defaulted on any installment on indebtedness for borrowed money or on any rental

on one or more long-term leases, which defaults, individually or in the aggregate, could reasonably be expected to result in a Material Adverse Change. The Company has not
filed a report pursuant to Section 13(a) or 15(d) of the Exchange Act since the filing of its last Annual Report on Form 10-K, indicating that it (i) has failed to pay any dividend
or sinking fund installment on preferred stock or (ii) has defaulted on any installment on indebtedness for borrowed money or on any rental on one or more long-term leases,
which defaults, individually or in the aggregate, could reasonably be expected to result in a Material Adverse Change.
 
Any certificate signed by an officer of the Company and delivered to Chardan or to counsel for Chardan pursuant to or in connection with this Agreement shall be deemed to be
a representation and warranty by the Company to Chardan as to the matters set forth therein.
 
The Company acknowledges that Chardan and, for purposes of the opinions to be delivered pursuant to Section 7 hereof, counsel to the Company and counsel to Chardan, will
rely upon the accuracy and truthfulness of the foregoing representations and hereby consents to such reliance.

 
Covenants of the Company. The Company covenants and agrees with Chardan that:
 
Registration Statement Amendments. After the date of this Agreement and during any period in which a Prospectus relating to any Placement Shares is required to be

delivered by Chardan under the Securities Act (including in circumstances where such requirement may be satisfied pursuant to Rule 153 or Rule 172 under the Securities Act),
(i) the Company will notify Chardan promptly of the time when any subsequent amendment to the Registration Statement, other than documents incorporated by reference, has
been filed with the Commission and/or has become effective or any subsequent supplement to the Prospectus has been filed and of any request by the Commission for any
amendment or supplement to the Registration Statement or Prospectus or for additional information, (ii) the Company will prepare and file with the Commission, promptly upon
Chardan’s request, any amendments or supplements to the Registration Statement or Prospectus that, in Chardan’s reasonable opinion, may be necessary or advisable in
connection with the distribution of the Placement Shares by Chardan (provided, however, that the failure of Chardan to make such request shall not relieve the Company of any
obligation or liability hereunder, or affect Chardan’s right to rely on the representations and warranties made by the Company in this Agreement, and provided, further, that the
only remedy Chardan shall have with respect to the failure to make such filing shall be to cease making sales under this Agreement until such amendment or supplement is
filed); (iii) the Company will not file any amendment or supplement to the Registration Statement or Prospectus, other than documents incorporated by reference, relating to the
Placement Shares or a security convertible into the Placement Shares unless a copy thereof has been submitted to Chardan within a reasonable period of time before the filing
and Chardan has not reasonably objected thereto (provided, however, that the failure of Chardan to make such objection shall not relieve the Company of any obligation or
liability hereunder, or affect Chardan’s right to rely on the representations and warranties made by the Company in this Agreement, and provided, further, that the only remedy
Chardan shall have with respect to the failure by the Company to obtain such consent shall be to cease making sales under this Agreement); (iv) the Company will furnish to
Chardan at the time of filing thereof a copy of any document that upon filing is deemed to be incorporated by reference into the Registration Statement or Prospectus, except for
those documents available via EDGAR; and (v) the Company will cause each amendment or supplement to the Prospectus, other than documents incorporated by reference, to
be filed with the Commission as required pursuant to the applicable paragraph of Rule 424(b) of the Securities Act (without reliance on Rule 424(b)(8) of the Securities Act) or,
in the case of any documents incorporated by reference, to be filed with the Commission as required pursuant to the Exchange Act, within the time period prescribed.
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Notice of Commission Stop Orders. The Company will advise Chardan, promptly after it receives notice or obtains knowledge thereof, of the issuance by the

Commission of any stop order suspending the effectiveness of the Registration Statement or any notice objecting to, or other order preventing or suspending the use of, the
Prospectus, of the suspension of the qualification of the Placement Shares for offering or sale in any jurisdiction, or of the initiation of any proceeding for any such purpose or
any examination pursuant to Section 8(e) of the Securities Act, or if the Company becomes the subject of a proceeding under Section 8A of the Securities Act in connection with
the offering of the Placement Shares; and it will promptly use its commercially reasonable efforts to prevent the issuance of any stop order or to obtain its withdrawal if such a
stop order should be issued. Until such time as any stop order is lifted, Chardan shall cease making offers and sales under this Agreement.

 
Delivery of Prospectus; Subsequent Changes. During any period in which a Prospectus relating to the Placement Shares is required to be delivered by Chardan under

the Securities Act with respect to a pending sale of the Placement Shares (including in circumstances where such requirement may be satisfied pursuant to Rule 153 or Rule 172
under the Securities Act), the Company will comply with all requirements imposed upon it by the Securities Act, as from time to time in force, and to file on or before their
respective due dates all reports and any definitive proxy or information statements required to be filed by the Company with the Commission pursuant to Sections 13(a), 13(c),
14, 15(d) or any other provision of or under the Exchange Act. If during such period any event occurs as a result of which the Prospectus as then amended or supplemented
would include an untrue statement of a material fact or omit to state a material fact necessary to make the statements therein, in the light of the circumstances then existing, not
misleading, or if during such period it is necessary to amend or supplement the Registration Statement or Prospectus to comply with the Securities Act, the Company will
promptly notify Chardan to suspend the offering of Placement Shares during such period and the Company will promptly amend or supplement the Registration Statement or
Prospectus (at the expense of the Company) so as to correct such statement or omission or effect such compliance; provided, however, that the Company may delay any such
amendment or supplement if, in the reasonable judgment of the Company, it is in the best interests of the Company to do so.

 
Listing of Placement Shares. During any period in which the Prospectus relating to the Placement Shares is required to be delivered by Chardan under the Securities

Act with respect to a pending sale of the Placement Shares (including in circumstances where such requirement may be satisfied pursuant to Rule 153 or Rule 172 under the
Securities Act), the Company will use its commercially reasonable efforts to cause the Placement Shares to be listed on the Exchange and to qualify the Placement Shares for
sale under the securities laws of such jurisdictions as Chardan reasonably designates and to continue such qualifications in effect so long as required for the distribution of the
Placement Shares; provided, however, that the Company shall not be required in connection therewith to qualify as a foreign corporation or dealer in securities or file a general
consent to service of process in any jurisdiction.
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Delivery of Registration Statement and Prospectus. The Company will furnish to Chardan and its counsel (at the expense of the Company) copies of the Registration

Statement, the Prospectus (including all documents incorporated by reference therein) and all amendments and supplements to the Registration Statement or Prospectus that are
filed with the Commission during any period in which a Prospectus relating to the Placement Shares is required to be delivered under the Securities Act (including all
documents filed with the Commission during such period that are deemed to be incorporated by reference therein), in each case as soon as reasonably practicable and in such
quantities as Chardan may from time to time reasonably request and, at Chardan’s request, will also furnish copies of the Prospectus to each exchange or market on which sales
of the Placement Shares may be made; provided, however, that the Company shall not be required to furnish any document (other than the Prospectus) to Chardan to the extent
such document is available on EDGAR.

 
Earnings Statement. The Company will make generally available to its security holders as soon as practicable, but in any event not later than 15 months after the end of

the Company’s current fiscal quarter, an earnings statement of the Company and its subsidiaries (which need not be audited) covering a 12-month period that complies with
Section 11(a) and Rule 158 of the Securities Act. The terms “earnings statement” and “make generally available to its security holders” shall have the meanings set forth in Rule
158 under the Securities Act.

 
Expenses. The Company, whether or not the transactions contemplated hereunder are consummated or this Agreement is terminated in accordance with the provisions

of Section 11 hereunder, will pay the following expenses all incident to the performance of its obligations hereunder, including, but not limited to, (i) the preparation, printing
and filing of the Registration Statement and each amendment and supplement thereto, of each Prospectus and of each amendment and supplement thereto, (ii) the preparation,
issuance and delivery of the Placement Shares, including any stock or other transfer taxes and any stamp or other duties payable upon the sale, issuance or delivery of the
Placement Shares to Chardan, (iii) the fees and disbursements of the counsel, accountants and other advisors to the Company in connection with the transactions contemplated
by this Agreement; (iv) the qualification of the Placement Shares under securities laws in accordance with the provisions of Section 7(d) of this Agreement, including filing fees,
(v) the printing and delivery to Chardan of copies of the Prospectus and any amendments or supplements thereto, and of this Agreement, (vi) the fees and expenses incurred in
connection with the listing or qualification of the Placement Shares for trading on the Exchange, (vii) the fees and expenses of the transfer agent or registrar for the Common
Stock; (viii) filing fees and expenses, if any, of the Commission and the FINRA Corporate Financing Department and (ix) the fees and disbursements of Chardan’s counsel in an
amount not to exceed $30,000.

 
Use of Proceeds. The Company will use the Net Proceeds as described in the Prospectus in the section entitled “Use of Proceeds.”
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Notice of Other Sales. The Company will not, without (A) giving Chardan at least one business day’s prior written notice specifying the nature of the proposed sale

and the date of such proposed sale and (B) Chardan suspending activity under this program for such period of time as requested by the Company or as deemed appropriate by
Chardan in light of the proposed sale, (I) offer, pledge, announce the intention to sell, sell, contract to sell, sell any option or contract to purchase, purchase any option or
contract to sell, purchase pursuant to its share repurchase program, grant any option, right or warrant for the sale of, lend or otherwise transfer or dispose of, directly or
indirectly, any shares of Common Stock or securities convertible into or exchangeable or exercisable for or repayable with Common Stock, or file any registration statement
under the Securities Act with respect to any of the foregoing (other than a shelf registration under Rule 415 under the Securities Act, a registration statement on Form S-4 or a
post-effective amendment to the Registration Statement) or (II) enter into any swap or other agreement or any transaction that transfers in whole or in part, directly or indirectly,
any of the economic consequence of ownership of the Common Stock, or any securities convertible into or exchangeable or exercisable for or repayable with Common Stock,
whether any such swap or transaction described in clause (I) or (II) above is to be settled by delivery of Common Stock or such other securities, in cash or otherwise. The
foregoing sentence shall not apply to (x) securities issued pursuant to a registration statement on Form S-4, (y) the Placement Shares to be offered and sold through Chardan
pursuant to this Agreement and (z) equity incentive awards approved by the board of directors of the Company or the compensation committee thereof or the issuance of
Common Stock upon exercise thereof.

 
Change of Circumstances. The Company will, at any time during a fiscal quarter in which the Company intends to tender a Placement Notice or sell Placement Shares,

advise Chardan promptly after it shall have received notice or obtained knowledge thereof, of any information or fact that would alter or affect in any material respect any
opinion, certificate, letter or other document provided to Chardan pursuant to this Agreement.

 
Due Diligence Cooperation. The Company will cooperate with any reasonable due diligence review conducted by Chardan or its agents in connection with the

transactions contemplated hereby, including, without limitation, providing information and making available documents and senior corporate officers, during regular business
hours and at the Company’s principal offices, as Chardan may reasonably request.

 
Required Filings Relating to Placement of Placement Shares. The Company shall set forth in each Annual Report on Form 10-K and Quarterly Report on Form 10-Q

filed by the Company with the Commission in respect of any quarter in which sales of Placement Shares were made by or through Chardan under this Agreement, with regard to
the relevant period, the amount of Placement Shares sold to or through Chardan, the Net Proceeds to the Company and the compensation payable by the Company to Chardan
with respect to such sales of Placement Shares. To the extent that the filing of a prospectus supplement with the Commission with respect to any sales of Placement Shares
becomes required under Rule 424(b) under the Securities Act, the Company agrees that, on or before such dates as the Securities Act shall require, the Company will (i) file a
prospectus supplement with the Commission under the applicable paragraph of Rule 424(b) under the Securities Act, which prospectus supplement will set forth, with regard to
the relevant period, the amount of Placement Shares sold to or through Chardan, the Net Proceeds to the Company and the compensation payable by the Company to Chardan
with respect to such Placement Shares, and (ii) deliver such number of copies of each such prospectus supplement to each exchange or market on which such sales were effected
as may be required by the rules or regulations of such exchange or market. The Company shall afford Chardan and its counsel with a reasonable opportunity to review and
comment upon, shall consult with Chardan and its counsel on the form and substance of, and shall give due consideration to all such comments from Chardan or its counsel on,
any such filing prior to the issuance, filing or public disclosure thereof; provided, however, that the Company shall not be required to submit for review (A) any portion of any
periodic reports filed with the Commission under the Exchange Act other than the specific disclosure relating to any sales of Placement Shares and (B) any disclosure contained
in periodic reports filed with the Commission under the Exchange Act if it shall have previously provided the same disclosure for review in connection with a previous filing.
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Representation Dates; Certificate. On or prior to the date the first Placement Notice is given hereunder and each time the Company (i) files the Prospectus relating to

the Placement Shares or amends or supplements the Registration Statement or the Prospectus relating to the Placement Shares (other than (A) a prospectus supplement filed in
accordance with Section 7(l) of this Agreement or (B) a supplement or amendment that relates to an offering of securities other than the Placement Shares) by means of a post-
effective amendment, sticker, or supplement but not by means of incorporation of document(s) by reference to the Registration Statement or the Prospectus relating to the
Placement Shares; (ii) files an annual report on Form 10-K under the Exchange Act (including any Form 10-K/A containing amended financial information or a material
amendment to the previously filed Form 10-K); (iii) files a quarterly report on Form 10-Q under the Exchange Act; (iv) files a report on Form 8-K containing amended financial
information (other than an earnings release, to “furnish” information pursuant to Items 2.02 or 7.01 of Form 8-K or to provide disclosure pursuant to Item 8.01 of Form 8-K
relating to the reclassification of certain properties as discontinued operations in accordance with Statement of Financial Accounting Standards No. 144) under the Exchange
Act; or (v) files a Form 8-K under the Exchange Act for any other purpose (other than to “furnish” information pursuant to Items 2.02 or 7.01 of revised Form 8-K) (each date of
filing of one or more of the documents referred to in clauses (i) through (v) shall be a “Representation Date”), the Company shall furnish Chardan within three (3) Trading
Days after each Representation Date (but in the case of clause (v) above, only if Chardan reasonably determines that the information contained in such Form 8-K is material)
with a certificate, in the form attached hereto as Exhibit 7(m). The requirement to provide a certificate under this Section 7(m) shall be waived for any Representation Date
occurring at a time at which no Placement Notice is pending, which waiver shall continue until the earlier to occur of the date the Company delivers a Placement Notice
hereunder (which for such calendar quarter shall be considered a Representation Date) and the next occurring Representation Date; provided, however, that such waiver shall
not apply for any Representation Date on which the Company files its annual report on Form 10-K. Notwithstanding the foregoing, if the Company subsequently decides to sell
Placement Shares following a Representation Date when the Company relied on such waiver and did not provide Chardan with a certificate under this Section 7(m), then before
the Company delivers the Placement Notice or Chardan sells any Placement Shares, the Company shall provide Chardan with a certificate, in the form attached hereto as Exhibit
7(m), dated the date of the Placement Notice.
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Legal Opinion. On or prior to the date the first Placement Notice is given hereunder, the Company shall cause to be furnished to Chardan the written opinions and

negative assurance of William M. Aul, Esq., as issuer’s counsel to the Company, or other counsel reasonably satisfactory to Chardan (“Company Counsel”), substantially in the
forms previously agreed between the Company and Chardan. Thereafter, within three (3) Trading Days after each Representation Date with respect to which the Company is
obligated to deliver a certificate pursuant to Section 7(m) for which no waiver is applicable pursuant to Section 7(m), and not more than once per calendar quarter, the Company
shall cause to be furnished to Chardan the written opinions and negative assurance of Company Counsel substantially in the form previously agreed between the Company and
Chardan, modified, as necessary, to relate to the Registration Statement and the Prospectus as then amended or supplemented; provided, however, that if Company Counsel has
previously furnished to Chardan such written opinions and negative assurance substantially in the form previously agreed between the Company and Chardan, Company
Counsel may, in respect of any future Representation Date, furnish Chardan with a letter (a “Reliance Letter”) in lieu of such opinions and negative assurance to the effect that
Chardan may rely on the prior opinions and negative assurance of Company Counsel delivered pursuant to this Section 7(n) to the same extent as if it were dated the date of
such Reliance Letter (except that statements in such prior opinion shall be deemed to relate to the Registration Statement and the Prospectus as amended or supplemented to the
date of such Reliance Letter).

 
Comfort Letter. On or prior to the date the first Placement Notice is given hereunder and within three (3) Trading Days after each subsequent Representation Date with

respect to which the Company is obligated to deliver a certificate pursuant to Section 7(m) for which no waiver is applicable pursuant to Section 7(m) (provided, however, that
with respect to a Representation Date pursuant to clause (iii) or clause (v) of Section 7(m), only if Chardan reasonably determines that the information contained in the
applicable Form 10-Q or Form 8-K, respectively, is material and requests the Company to do so), the Company shall cause its independent accountants to furnish Chardan
letters (the “Comfort Letters”), dated the date that the Comfort Letter is delivered, in form and substance satisfactory to Chardan, (i) confirming that they are an independent
registered public accounting firm within the meaning of the Securities Act, the Exchange Act and the rules and regulations of the PCAOB and are in compliance with the
applicable requirements relating to the qualification of accountants under Rule 2-01 of Regulation S-X of the Commission, (ii) stating, as of such date, the conclusions and
findings of such firm with respect to the financial information and other matters ordinarily covered by accountants’ “comfort letters” to Chardan in connection with registered
public offerings (the first such letter, the “Initial Comfort Letter”) and (iii) updating the Initial Comfort Letter with any information that would have been included in the
Initial Comfort Letter had it been given on such date and modified as necessary to relate to the Registration Statement and the Prospectus, as amended and supplemented to the
date of such letter.

 
Market Activities. The Company will not, directly or indirectly, (i) take any action designed to cause or result in, or that constitutes or might reasonably be expected to

constitute, the stabilization or manipulation of the price of any security of the Company to facilitate the sale or resale of the Common Stock or (ii) sell, bid for, or purchase the
Placement Shares to be issued and sold pursuant to this Agreement, or pay anyone any compensation for soliciting purchases of the Placement Shares other than Chardan;
provided, however, that the Company may bid for and purchase shares of its Common Stock in accordance with Rule 10b-18 under the Exchange Act.
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Insurance. The Company and its subsidiaries shall maintain, or caused to be maintained, insurance in such amounts and covering such risks as is reasonable and

customary for the business in which it is engaged.
 
Compliance with Laws. The Company and each of its subsidiaries shall maintain, or cause to be maintained, all material environmental permits, licenses and other

authorizations required by federal, state and local law in order to conduct their businesses as described in the Prospectus, and the Company and each of its subsidiaries shall
conduct their businesses, or cause their businesses to be conducted, in substantial compliance with such permits, licenses and authorizations and with applicable environmental
laws, except where the failure to maintain or be in compliance with such permits, licenses and authorizations could not reasonably be expected to result in a Material Adverse
Change.

 
Investment Company Act. The Company will conduct its affairs in such a manner so as to reasonably ensure that neither it nor its subsidiaries is or, after giving effect

to the offering and sale of the Placement Shares and the application of proceeds therefrom as described in the Prospectus, will be, an “investment company” within the meaning
of such term under the Investment Company Act.

 
Securities Act and Exchange Act. The Company will use its best efforts to comply with all requirements imposed upon it by the Securities Act and the Exchange Act as

from time to time in force, so far as necessary to permit the continuance of sales of, or dealings in, the Placement Shares as contemplated by the provisions hereof and the
Prospectus.

 
No Offer to Sell. Other than the Prospectus and an Issuer Free Writing Prospectus approved in advance by the Company and Chardan in its capacity as principal or

agent hereunder, neither Chardan nor the Company (including its agents and representatives, other than Chardan in its capacity as such) will make, use, prepare, authorize,
approve or refer to any written communication (as defined in Rule 405 under the Securities Act), required to be filed with the Commission, that constitutes an offer to sell or
solicitation of an offer to buy Placement Shares hereunder.

 
Sarbanes-Oxley Act. The Company and its subsidiaries will use their best efforts to comply with all effective applicable provisions of the Sarbanes-Oxley Act.
 
New Registration Statement. If immediately prior to the third anniversary of the initial effective date of the Registration Statement, any of the Placement Shares remain

unsold, the sale of the Placement Shares under this Agreement shall automatically be suspended unless and until the Company files, if it has not already done so, a new shelf
registration statement relating to the Placement Shares and such new registration statement is declared effective by the Commission. References herein to the Registration
Statement shall include such new shelf registration statement. If any such new shelf registration statement becomes effective prior to the termination date of this Agreement, the
Company agrees to notify Chardan of such effective date.

 
(x)          Transfer Agent. The Company shall maintain, at its sole expense, a registrar and transfer agent for the Common Stock.
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Research Analyst Independence. The Company acknowledges and agrees that Chardan’s research analysts and research department are required to be independent

from its investment banking division and are subject to certain regulations and internal policies, and that such Chardan’s research analysts may hold views and make statements
or investment recommendations and/or publish research reports with respect to the Company and/or the offering contemplated hereby that differ from the views of personnel in
its respective investment banking division. The Company hereby waives and releases, to the fullest extent permitted by law, any claims that the Company may have against
Chardan with respect to any conflict of interest that may arise from the fact that the views expressed by its independent research analysts and research department may be
different from or inconsistent with the views or advice communicated to the Company by personnel in its investment banking division.

 
Conditions to Chardan’s Obligations. The obligations of Chardan hereunder with respect to a Placement will be subject to the continuing accuracy and completeness of

the representations and warranties made by the Company herein, to the due performance by the Company of its obligations hereunder, to the completion by Chardan of a due
diligence review satisfactory to Chardan in its reasonable judgment, and to the continuing satisfaction (or waiver by Chardan in its sole discretion) of the following additional
conditions:

 
Registration Statement Effective. The Registration Statement shall have become effective and shall be available for the sale of all Placement Shares contemplated to be

issued by any Placement Notice.
 
Securities Act Filings Made. All filings with the Commission required by Rule 424(b) or Rule 433 under the Securities Act to have been filed prior to the issuance of

any Placement Notice hereunder shall have been made within the applicable time period prescribed for such filing by Rule 424(b) (without reliance on Rule 424(b)(8) of the
Securities Act) or Rule 433, as applicable.

 
No Material Notices. None of the following events shall have occurred and be continuing: (i) receipt by the Company or any of its subsidiaries of any request for

additional information from the Commission or any other federal or state governmental authority during the period of effectiveness of the Registration Statement, the response
to which would require any post-effective amendments or supplements to the Registration Statement or the Prospectus; (ii) the issuance by the Commission or any other federal
or state governmental authority of any stop order suspending the effectiveness of the Registration Statement or the initiation of any proceedings for that purpose; (iii) receipt by
the Company of any notification with respect to the suspension of the qualification or exemption from qualification of any of the Placement Shares for sale in any jurisdiction or
the initiation or threatening of any proceeding for such purpose; (iv) the occurrence of any event that makes any material statement made in the Registration Statement or the
Prospectus or any material document incorporated or deemed to be incorporated therein by reference untrue in any material respect or that requires the making of any changes in
the Registration Statement, related Prospectus or such documents so that, in the case of the Registration Statement, it will not contain any materially untrue statement of a
material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein not misleading and, that in the case of the Prospectus, it
will not contain any materially untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein, in
the light of the circumstances under which they were made, not misleading.
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No Misstatement or Material Omission. Chardan shall not have advised the Company that the Registration Statement or Prospectus, or any amendment or supplement

thereto, contains an untrue statement of fact that in Chardan’s reasonable opinion is material, or omits to state a fact that in Chardan’s reasonable opinion is material and is
required to be stated therein or is necessary to make the statements therein not misleading.

 
Material Changes. Except as contemplated in the Prospectus, or disclosed in the Company’s reports filed with the Commission, there shall not have been any material

adverse change in the authorized capital stock of the Company or any Material Adverse Change or any development that could reasonably be expected to result in a Material
Adverse Change, or any downgrading in or withdrawal of the rating assigned to any of the Company’s securities (other than asset backed securities) by any rating organization
or a public announcement by any rating organization that it has under surveillance or review its rating of any of the Company’s securities (other than asset backed securities),
the effect of which, in the case of any such action by a rating organization described above, in the reasonable judgment of Chardan (without relieving the Company of any
obligation or liability it may otherwise have), is so material as to make it impracticable or inadvisable to proceed with the offering of the Placement Shares on the terms and in
the manner contemplated by this Agreement and the Prospectus.

 
Company Counsel Legal Opinion. Chardan shall have received the opinions and negative assurances of Company Counsel required to be delivered pursuant Section

7(n) on or before the date on which such delivery of such opinions and negative assurances is required pursuant to Section 7(n).
 
Comfort Letter. Chardan shall have received the Comfort Letter required to be delivered pursuant Section 7(o) on or before the date on which such delivery of such

Comfort Letter is required pursuant to Section 7(o).
 
Representation Certificate. Chardan shall have received the certificate required to be delivered pursuant to Section 7(m) on or before the date on which delivery of such

certificate is required pursuant to Section 7(m).
 
No Suspension. Trading in the Common Stock shall not have been suspended on the Exchange and the Common Stock shall not have been delisted from the

Exchange.
 
Other Materials. On each date on which the Company is required to deliver a certificate pursuant to Section 7(m), the Company shall have furnished to Chardan such

appropriate further opinions, certificates, letters and documents as Chardan may have reasonably requested. All such opinions, certificates, letters and other documents shall
have been in compliance with the provisions hereof. The Company will furnish Chardan with such conformed copies of such opinions, certificates, letters and other documents
as Chardan shall have reasonably requested.

 
Approval for Listing. The Placement Shares shall either have been (i) approved for listing on the Exchange, subject only to notice of issuance, or (ii) the Company

shall have filed an application for listing of the Placement Shares on the Exchange at, or prior to, the issuance of any Placement Notice.
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No Termination Event. There shall not have occurred any event that would permit Chardan to terminate this Agreement pursuant to Section 11(a).
 
FINRA. Chardan shall have received a letter from the Corporate Financing Department of FINRA confirming that such department has determined to raise no

objection with respect to the fairness or reasonableness of the terms and arrangements related to the sale of the Placement Shares pursuant to this Agreement.
 
Indemnification and Contribution.
 
Company Indemnification. The Company agrees to indemnify and hold harmless Chardan, the directors, officers, members, partners, employees and agents of Chardan

each broker dealer affiliate of Chardan, and each Chardan Affiliate, if any, from and against any and all losses, claims, liabilities, expenses and damages (including, but not
limited to, any and all reasonable investigative, legal and other expenses incurred in connection with, and any and all amounts paid in settlement (in accordance with Section
9(c)) of, any action, suit or proceeding between any of the indemnified parties and any indemnifying parties or between any indemnified party and any third party, or otherwise,
or any claim asserted), as and when incurred, to which Chardan, or any such person, may become subject under the Securities Act, the Exchange Act or other federal or state
statutory law or regulation, at common law or otherwise, insofar as such losses, claims, liabilities, expenses or damages arise out of or are based, directly or indirectly, on (x)
any untrue statement or alleged untrue statement of a material fact contained in the Registration Statement or the Prospectus or any amendment or supplement thereto or in any
Issuer Free Writing Prospectus or in any application or other document executed by or on behalf of the Company or based on written information furnished by or on behalf of
the Company filed in any jurisdiction in order to qualify the Common Stock under the securities laws thereof or filed with the Commission, (y) the omission or alleged omission
to state in any such document a material fact required to be stated in it or necessary to make the statements in it not misleading or (z) any breach by any of the indemnifying
parties of any of their respective representations, warranties and agreements contained in this Agreement; provided, however, that this indemnity agreement shall not apply to
the extent that such loss, claim, liability, expense or damage arises from the sale of the Placement Shares pursuant to this Agreement and is caused directly by an untrue
statement or omission made in reliance upon and in strict conformity with written information relating to Chardan and furnished to the Company by Chardan expressly for
inclusion in any document as described in clause (x) of this Section 9(a). This indemnity agreement will be in addition to any liability that the Company might otherwise have.
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Chardan Indemnification. Chardan agrees to indemnify and hold harmless the Company and its directors and each officer of the Company that signed the Registration

Statement, and each person, if any, who (i) controls the Company within the meaning of Section 15 of the Securities Act or Section 20 of the Exchange Act or (ii) is controlled
by or is under common control with the Company (each, a “Company Affiliate”) from and against any and all losses, claims, liabilities, expenses and damages (including, but
not limited to, any and all reasonable investigative, legal and other expenses incurred in connection with, and any and all amounts paid in settlement (in accordance with
Section 9(c)) of, any action, suit or proceeding between any of the indemnified parties and any indemnifying parties or between any indemnified party and any third party, or
otherwise, or any claim asserted), as and when incurred, to which any such Company Affiliate, may become subject under the Securities Act, the Exchange Act or other federal
or state statutory law or regulation, at common law or otherwise, insofar as such losses, claims, liabilities, expenses or damages arise out of or are based, directly or indirectly,
on (x) any untrue statement or alleged untrue statement of a material fact contained in the Registration Statement or the Prospectus or any amendment or supplement thereto, (y)
the omission or alleged omission to state in any such document a material fact required to be stated in it or necessary to make the statements in it not misleading; provided,
however, that this indemnity agreement shall apply only to the extent that such loss, claim, liability, expense or damage is caused directly by an untrue statement or omission
made in reliance upon and in strict conformity with written information relating to Chardan and furnished to the Company by Chardan expressly for inclusion in any document
as described in clause (x) of this Section 9(b).

 
Procedure. Any party that proposes to assert the right to be indemnified under this Section 9 will, promptly after receipt of notice of commencement of any action

against such party in respect of which a claim is to be made against an indemnifying party or parties under this Section 9, notify each such indemnifying party of the
commencement of such action, enclosing a copy of all papers served, but the omission so to notify such indemnifying party will not relieve the indemnifying party from (i) any
liability that it might have to any indemnified party otherwise than under this Section 9 and (ii) any liability that it may have to any indemnified party under the foregoing
provision of this Section 9 unless, and only to the extent that, such omission results in the forfeiture of substantive rights or defenses by the indemnifying party. If any such
action is brought against any indemnified party and it notifies the indemnifying party of its commencement, the indemnifying party will be entitled to participate in and, to the
extent that it elects by delivering written notice to the indemnified party promptly after receiving notice of the commencement of the action from the indemnified party, jointly
with any other indemnifying party similarly notified, to assume the defense of the action, with counsel reasonably satisfactory to the indemnified party, and after notice from the
indemnifying party to the indemnified party of its election to assume the defense, the indemnifying party will not be liable to the indemnified party for any legal or other
expenses except as provided below and except for the reasonable costs of investigation subsequently incurred by the indemnified party in connection with the defense. The
indemnified party will have the right to employ its own counsel in any such action, but the fees, expenses and other charges of such counsel will be at the expense of such
indemnified party unless (1) the employment of counsel by the indemnified party has been authorized in writing by the indemnifying party, (2) the indemnified party has
reasonably concluded (based on advice of counsel) that there may be legal defenses available to it or other indemnified parties that are different from or in addition to those
available to the indemnifying party, (3) a conflict or potential conflict exists (based on advice of counsel to the indemnified party) between the indemnified party and the
indemnifying party (in which case the indemnifying party will not have the right to direct the defense of such action on behalf of the indemnified party) or (4) the indemnifying
party has not in fact employed counsel to assume the defense of such action within a reasonable time after receiving notice of the commencement of the action, in each of which
cases the reasonable fees, disbursements and other charges of counsel will be at the expense of the indemnifying party or parties. It is understood that the indemnifying party or
parties shall not, in connection with any proceeding or related proceedings in the same jurisdiction, be liable for the reasonable fees, disbursements and other charges of more
than one separate firm admitted to practice in such jurisdiction at any one time for all such indemnified party or parties. All such fees, disbursements and other charges will be
reimbursed by the indemnifying party promptly as they are incurred. An indemnifying party will not, in any event, be liable for any settlement of any action or claim effected
without its written consent. No indemnifying party shall, without the prior written consent of each indemnified party, settle or compromise or consent to the entry of any
judgment in any pending or threatened claim, action or proceeding relating to the matters contemplated by this Section 9 (whether or not any indemnified party is a party
thereto), unless such settlement, compromise or consent includes an unconditional release of each indemnified party from all liability arising or that may arise out of such
claim, action or proceeding.
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Contribution. In order to provide for just and equitable contribution in circumstances in which the indemnification provided for in the foregoing paragraphs of this

Section 9 is applicable in accordance with its terms but for any reason is held to be unavailable from the Company or Chardan, the Company and Chardan will contribute to the
total losses, claims, liabilities, expenses and damages (including any investigative, legal and other expenses reasonably incurred in connection with, and any amount paid in
settlement of, any action, suit or proceeding or any claim asserted, but after deducting any contribution received by the Company from persons other than Chardan, such as
persons who control the Company within the meaning of the Securities Act, officers of the Company who signed the Registration Statement and directors of the Company, who
also may be liable for contribution) to which the Company and Chardan may be subject in such proportion as shall be appropriate to reflect the relative benefits received by the
Company on the one hand and Chardan on the other. The relative benefits received by the Company on the one hand and Chardan on the other hand shall be deemed to be in the
same proportion as the total Net Proceeds from the sale of the Placement Shares (before deducting expenses) received by the Company bear to the total compensation received
by Chardan from the sale of Placement Shares on behalf of the Company. If, but only if, the allocation provided by the foregoing sentence is not permitted by applicable law, the
allocation of contribution shall be made in such proportion as is appropriate to reflect not only the relative benefits referred to in the foregoing sentence but also the relative fault
of the Company, on the one hand, and Chardan, on the other, with respect to the statements or omission that resulted in such loss, claim, liability, expense or damage, or action
in respect thereof, as well as any other relevant equitable considerations with respect to such offering. Such relative fault shall be determined by reference to, among other
things, whether the untrue or alleged untrue statement of a material fact or omission or alleged omission to state a material fact relates to information supplied by the Company
or Chardan, the intent of the parties and their relative knowledge, access to information and opportunity to correct or prevent such statement or omission. The Company and
Chardan agree that it would not be just and equitable if contributions pursuant to this Section 9(d) were to be determined by pro rata allocation or by any other method of
allocation that does not take into account the equitable considerations referred to herein. The amount paid or payable by an indemnified party as a result of the loss, claim,
liability, expense, or damage, or action in respect thereof, referred to above in this Section 9(d) shall be deemed to include, for the purpose of this Section 9(d), any legal or other
expenses reasonably incurred by such indemnified party in connection with investigating or defending any such action or claim to the extent consistent with Section 9(c) hereof.
Notwithstanding the foregoing provisions of this Section 9(d), Chardan shall not be required to contribute any amount in excess of the commissions received by it under this
Agreement and no person found guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the Securities Act) will be entitled to contribution from any
person who was not guilty of such fraudulent misrepresentation. For purposes of this Section 9(d), any person who controls a party to this Agreement within the meaning of the
Securities Act will have the same rights to contribution as that party (and any officers, directors, members, partners, employees or agents of Chardan and each broker dealer
affiliate of Chardan will have the same rights to contribution as Chardan), and each officer of the Company who signed the Registration Statement and each director of the
Company will have the same rights to contribution as the Company, subject in each case to the provisions hereof. Any party entitled to contribution, promptly after receipt of
notice of commencement of any action against such party in respect of which a claim for contribution may be made under this Section 9(d), will notify any such party or parties
from whom contribution may be sought, but the omission to so notify will not relieve that party or parties from whom contribution may be sought from any other obligation it
or they may have under this Section 9(d) except to the extent that the failure to so notify such other party materially prejudiced the substantive rights or defenses of the party
from whom contribution is sought. Except for a settlement entered into pursuant to the last sentence of Section 9(c) hereof, no party will be liable for contribution with respect to
any action or claim settled without its written consent if such consent is required pursuant to Section 9(c) hereof.
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Representations and Agreements to Survive Delivery. The indemnity and contribution agreements contained in Section 9 of this Agreement and all representations and

warranties of the Company herein or in certificates delivered pursuant hereto shall survive, as of their respective dates, regardless of (i) any investigation made by or on behalf
of Chardan, any controlling person of Chardan, or the Company (or any of their respective officers, directors, members or controlling persons), (ii) delivery and acceptance of
the Placement Shares and payment therefor or (iii) any termination of this Agreement.

 
Termination.
 
(y)          Chardan shall have the right by giving notice as hereinafter specified at any time to terminate this Agreement if (i) any Material Adverse Change, or any

development that could reasonably be expected to result in a Material Adverse Change has occurred that, in the reasonable judgment of Chardan, may materially impair the
ability of Chardan to sell the Placement Shares hereunder, (ii) the Company shall have failed, refused or been unable to perform any agreement on its part to be performed
hereunder; provided, however, in the case of any failure of the Company to deliver (or cause another person to deliver) any certification, opinion, or letter required under
Sections 7(m), 7(n), or 7(o), Chardan’s right to terminate shall not arise unless such failure to deliver (or cause to be delivered) continues for more than thirty (30) days from the
date such delivery was required, (iii) any other condition of Chardan’s obligations hereunder is not fulfilled, or (iv) any suspension or limitation of trading in the Placement
Shares or in securities generally on the Exchange shall have occurred (including automatic halt in trading pursuant to market-decline triggers, other than those in which solely
program trading is temporarily halted), or a major disruption of securities settlements or clearing services in the United States shall have occurred, or minimum prices for
trading have been fixed on the Exchange. Any such termination shall be without liability of any party to any other party except that the provisions of Section 7(g) (Expenses),
Section 9 (Indemnification and Contribution), Section 10 (Representations and Agreements to Survive Delivery), Section 11(f), Section 16 (Applicable Law; Consent to
Jurisdiction) and Section 17 (Waiver of Jury Trial) hereof shall remain in full force and effect notwithstanding such termination. If Chardan elects to terminate this Agreement
as provided in this Section 11(a), Chardan shall provide the required notice as specified in Section 12 (Notices).
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(z)          The Company shall have the right, by giving thirty (30) days’ notice as hereinafter specified in Section 12, to terminate this Agreement in its sole discretion at

any time after the date of this Agreement. Any such termination shall be without liability of any party to any other party except that the provisions of Section 7(g), Section 9,
Section 10, Section 11(f), Section 16 and Section 17 hereof shall remain in full force and effect notwithstanding such termination.

 
(aa)         Chardan shall have the right, by giving thirty (30) days’ notice as hereinafter specified in Section 12, to terminate this Agreement in its sole discretion at any

time after the date of this Agreement. Any such termination shall be without liability of any party to any other party except that the provisions of Section 7(g), Section 9, Section
10, Section 11(f), Section 16 and Section 17 hereof shall remain in full force and effect notwithstanding such termination.

 
(bb)         Unless earlier terminated pursuant to this Section 11, this Agreement shall automatically terminate upon the issuance and sale of all of the Placement Shares

to or through Chardan on the terms and subject to the conditions set forth herein; provided that the provisions of Section 7(g), Section 9, Section 10, Section 11(f), Section 16
and Section 17 hereof shall remain in full force and effect notwithstanding such termination.

 
(cc)         This Agreement shall remain in full force and effect unless terminated pursuant to Sections 11(a), (b), (c) or (d) above or otherwise by mutual agreement of

the parties; provided, however, that any such termination by mutual agreement shall in all cases be deemed to provide that Section 7(g), Section 9, Section 10, Section 11(f),
Section 16 and Section 17 shall remain in full force and effect.

 
(dd)         Any termination of this Agreement shall be effective on the date specified in such notice of termination; provided, however, that such termination shall not be

effective until the close of business on the date of receipt of such notice by Chardan or the Company, as the case may be. If such termination shall occur prior to the Settlement
Date for any sale of Placement Shares, such termination shall not become effective until the close of business on such Settlement Date and such Placement Shares shall settle in
accordance with the provisions of this Agreement.

 
Notices. All notices or other communications required or permitted to be given by any party to any other party pursuant to the terms of this Agreement shall be in

writing, unless otherwise specified, and if sent to Chardan, shall be delivered to:
 
Chardan Capital Markets, LLC
17 State Street, Suite 1600
New York, NY 10004
Attention: Jerard Basmagy
Facsimile: (646) 465-9039
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with a copy (which shall not constitute notice) to:

 
Greenberg Traurig, LLP
200 Park Avenue
New York, NY 10166
Attention: Anthony J. Marsico, Esq.
Facsimile: (212) 801-6400

 
and if to the Company, shall be delivered to:

 
Cemtrex, Inc.
19 Engineers Lane
Farmingdale, NY 11735
Attention: Executive Director
Email: agovil@cemtrex.com
 
Attention: Chief Executive Officer
Email: sgovil@cemtrex.com

 
with a copy (which shall not constitute notice) to:

 
Law Offices of William M. Aul
7676 Hazard Center Drive, Suite 500
San Diego, CA 92108
Attention: William M. Aul, Esq.
Facsimile: (619) 542-0555

 
Each party may change such address for notices by sending to the other party to this Agreement written notice of a new address for such purpose. Each such notice or

other communication shall be deemed given (i) when delivered personally or by verifiable facsimile transmission (with an original to follow) on or before 4:30 p.m., New York
City time, on a Business Day or, if such day is not a Business Day, on the next succeeding Business Day, (ii) on the next Business Day after timely delivery to a nationally-
recognized overnight courier and (iii) on the Business Day actually received if deposited in the U.S. mail (certified or registered mail, return receipt requested, postage prepaid).
For purposes of this Agreement, “Business Day” shall mean any day on which the Exchange and commercial banks in the City of New York are open for business.

 
An electronic communication (“Electronic Notice”) shall be deemed written notice for purposes of this Section 12 if sent to the electronic mail address specified by the

receiving party under separate cover. Electronic Notice shall be deemed received at the time the party sending Electronic Notice receives confirmation of receipt by the
receiving party (other than pursuant to auto-reply). Any party receiving Electronic Notice may request and shall be entitled to receive the notice on paper, in a nonelectronic
form (“Nonelectronic Notice”) which shall be sent to the requesting party within ten (10) days of receipt of the written request for Nonelectronic Notice.
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Successors and Assigns. This Agreement shall inure to the benefit of and be binding upon the Company and Chardan and their respective successors and permitted

assigns and, as to Sections 5(b) and 9, the other indemnified parties specified therein. References to any of the parties contained in this Agreement shall be deemed to include
the successors and permitted assigns of such party. Nothing in this Agreement, express or implied, is intended to confer upon any other person any rights, remedies, obligations
or liabilities under or by reason of this Agreement, except as expressly provided in this Agreement. Neither party may assign its rights or obligations under this Agreement
without the prior written consent of the other party; provided, however, that Chardan may assign its rights and obligations hereunder to an affiliate of Chardan without obtaining
the Company’s consent.

 
Adjustments for Share Splits. The parties acknowledge and agree that all share-related numbers contained in this Agreement shall be adjusted to take into account any

share split, share dividend or similar event effected with respect to the Common Stock.
 
Entire Agreement; Amendment; Severability. This Agreement (including all schedules and exhibits attached hereto and Placement Notices issued pursuant hereto) and

any other writing entered into by the parties relating to this Agreement constitutes the entire agreement and supersedes all other prior and contemporaneous agreements and
undertakings, both written and oral, among the parties hereto with regard to the subject matter hereof. Neither this Agreement nor any term hereof may be amended except
pursuant to a written instrument executed by the Company and Chardan. In the event that any one or more of the provisions contained herein, or the application thereof in any
circumstance, is held invalid, illegal or unenforceable as written by a court of competent jurisdiction, then such provision shall be given full force and effect to the fullest
possible extent that it is valid, legal and enforceable, and the remainder of the terms and provisions herein shall be construed as if such invalid, illegal or unenforceable term or
provision was not contained herein, but only to the extent that giving effect to such provision and the remainder of the terms and provisions hereof shall be in accordance with
the intent of the parties as reflected in this Agreement.

 
Applicable Law; Consent to Jurisdiction. This Agreement shall be governed by, and construed in accordance with, the internal laws of the State of New York without

regard to the principles of conflicts of laws. Each party hereby irrevocably submits to the non-exclusive jurisdiction of the state and federal courts sitting in the City of New
York, Borough of Manhattan, for the adjudication of any dispute hereunder or in connection with any transaction contemplated hereby, and hereby irrevocably waives, and
agrees not to assert in any suit, action or proceeding, any claim that it is not personally subject to the jurisdiction of any such court, that such suit, action or proceeding is brought
in an inconvenient forum or that the venue of such suit, action or proceeding is improper. Each party hereby irrevocably waives personal service of process and consents to
process being served in any such suit, action or proceeding by mailing a copy thereof (certified or registered mail, return receipt requested) to such party at the address in effect
for notices to it under this Agreement and agrees that such service shall constitute good and sufficient service of process and notice thereof. Nothing contained herein shall be
deemed to limit in any way any right to serve process in any manner permitted by law.

 
Waiver of Jury Trial. The Company and Chardan each hereby irrevocably waives any right it may have to a trial by jury in respect of any claim based upon or arising

out of this Agreement or any transaction contemplated hereby.
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Absence of Fiduciary Relationship. The Company acknowledges and agrees that:
 
(ee)         Chardan is acting solely as agent in connection with the sale of the Placement Shares contemplated by this Agreement and the process leading to such

transactions, and no fiduciary or advisory relationship between the Company or any of its respective affiliates, stockholders (or other equity holders), creditors or employees or
any other party, on the one hand, and Chardan, on the other hand, has been or will be created in respect of any of the transactions contemplated by this Agreement, irrespective
of whether Chardan has advised or is advising the Company on other matters, and Chardan has no obligation to the Company with respect to the transactions contemplated by
this Agreement, except the obligations expressly set forth in this Agreement;

 
(ff)         the Company is capable of evaluating and understanding and understands and accepts the terms, risks and conditions of the transactions contemplated by this

Agreement;
 
(gg)         Chardan has not provided any legal, accounting, regulatory or tax advice with respect to the transactions contemplated by this Agreement, and the Company

has consulted its own legal, accounting, regulatory and tax advisors to the extent it has deemed appropriate;
 
(d)          the Company has been advised and is aware that Chardan and its affiliates are engaged in a broad range of transactions which may involve interests that

differ from those of the Company and that Chardan has no obligation to disclose such interests and transactions to the Company by virtue of any fiduciary, advisory or agency
relationship; and

 
(e)          the Company waives, to the fullest extent permitted by law, any claims it may have against Chardan, for breach of fiduciary duty or alleged breach of

fiduciary duty and agrees that Chardan shall have no liability (whether direct or indirect, in contract, tort or otherwise) to the Company in respect of such a fiduciary claim or to
any person asserting a fiduciary duty claim on behalf of or in right of the Company, including stockholders, partners, employees or creditors of the Company.

 
Use of Information. Chardan may not provide any information gained in connection with this Agreement and the transactions contemplated by this Agreement,

including due diligence, to any third party other than its legal counsel advising it on this Agreement unless expressly approved by the Company in writing.
 
Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one

and the same instrument. Delivery of an executed Agreement by one party to the other may be made by facsimile transmission.
 
Effect of Headings; Knowledge of the Company. The section and Exhibit headings herein are for convenience only and shall not affect the construction hereof. All

references in this Agreement to the “knowledge of the Company” or the “Company’s knowledge” or similar qualifiers shall mean the actual knowledge of the directors and
officers of the Company, after due inquiry.
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22.         Definitions. As used in this Agreement, the following term has the meaning set forth below:
 
(a)          “Applicable Time” means the date of this Agreement, each Representation Date, each date on which a Placement Notice is given, and each Point of Sale.
 
“Issuer Free Writing Prospectus” means any “issuer free writing prospectus,” as defined in Rule 433 under the Securities Act, relating to the Placement Shares that (1)

is required to be filed with the Commission by the Company, (2) is a “road show” that is a “written communication” within the meaning of Rule 433(d)(8)(i) under the
Securities Act, whether or not required to be filed with the Commission, or (3) is exempt from filing pursuant to Rule 433(d)(5)(i) because it contains a description of the
Placement Shares or of the offering that does not reflect the final terms, in each case in the form filed or required to be filed with the Commission or, if not required to be filed,
in the form retained in the Company’s records pursuant to Rule 433(g) under the Securities Act.

 
[Remainder of Page Intentionally Blank]
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If the foregoing correctly sets forth the understanding between the Company and Chardan, please so indicate in the space provided below for that purpose, whereupon

this letter shall constitute a binding agreement between the Company and Chardan.
 

 Very truly yours,
  
 CEMTREX, INC.
  
 By: /s/ Saagar Govil
  Name:  Saagar Govil
  Title:  Chairman and Chief Executive Officer
   
 ACCEPTED as of the date first-above written:
  
 CHARDAN CAPITAL MARKETS, LLC
   
 By: /s/ Steven Urbach
  Name: Steven Urbach
  Title:  Chief Executive Officer
 

 



 

 
SCHEDULE 1

 
FORM OF PLACEMENT NOTICE

 
From: Cemtrex, Inc.
  
To: Chardan Capital Markets
 Attention: George Santana
  
Subject: At-The-Market Offering—Placement Notice
Gentlemen:  
 
Pursuant to the terms and subject to the conditions contained in the Equity Distribution Agreement between Cemtrex, Inc., a Delaware corporation (the “Company”), and
Chardan Capital Markets, LLC (“Chardan”) dated April 11, 2016 (the “Agreement”), I hereby request on behalf of the Company that Chardan sell up to [___] shares of the
Company’s common stock, par value $0.001 per share, at a minimum market price of $[_______] per share, during the period beginning [MONTH/DAY/TIME] and ending
[MONTH/DAY/TIME].
 

 



 

 
SCHEDULE 2

 
Notice Parties

 
Cemtrex, Inc.

 
Saagar Govil (sgovil@cemtrex.com)
Aron Govil (agovil@cemtrex.com)

 
Chardan Capital Markets, LLC

 
George Kaufman (gkaufman@chardancm.com)
George Santana (gsantana@chardancm.com)
Jerard Basmagy (jbasmagy@chardancm.com)

 

 



 

 
SCHEDULE 3

 
Compensation

 
The Company shall pay Chardan in cash, upon each sale of Placement Shares pursuant to this Agreement, an amount equal to 3.0% of the gross proceeds from each sale of
Placement Shares.
 

 



 

 
SCHEDULE 4

 
Schedule Of Subsidiaries

 
Advanced Industrial Services Inc.
 
AIS Leasing Company
 
Cemtrex Ltd.
 
Cemtrex India Pvt. Ltd.
 
Griffin Filters LLC.
 
MIP Cemtrex Inc.
 
ROB Cemtrex GmbH
 
ROB Systems SRL

 

 



 

 
EXHIBIT 7(M)

 
OFFICER CERTIFICATE

 
The undersigned, the duly qualified and appointed _____________________ of Cemtrex, Inc., a Delaware corporation (the “Company”), does hereby certify in such

capacity and on behalf of the Company, pursuant to Section 7(m) of the Equity Distribution Agreement, dated _________, 2016 (the “Equity Distribution Agreement”),
between the Company and Chardan, that:

 
(i) the representations and warranties of the Company in Section 6 of the Equity Distribution Agreement (A) to the extent such representations and warranties are

subject to qualifications and exceptions contained therein relating to materiality or Material Adverse Change, are true and correct on and as of the date hereof
with the same force and effect as if expressly made on and as of the date hereof, except for those representations and warranties that speak solely as of a specific
date and which were true and correct as of such date, and (B) to the extent such representations and warranties are not subject to any qualifications or
exceptions, are true and correct in all material respects as of the date hereof as if made on and as of the date hereof with the same force and effect as if expressly
made on and as of the date hereof except for those representations and warranties that speak solely as of a specific date and which were true and correct as of
such date; and;

 
(ii) the Company has complied with all agreements and satisfied all conditions on its part to be performed or satisfied pursuant to the Equity Distribution

Agreement at or prior to the date hereof;

(iii) as of the date hereof, (i) the Registration Statement does not contain any untrue statement of a material fact or omit to state a material fact required to be stated
therein or necessary in order to make the statements therein not misleading, (ii) the Prospectus does not contain any untrue statement of a material fact or omit
to state a material fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under which they were
made, not misleading and (iii) no event has occurred as a result of which it is necessary to amend or supplement the Registration Statement or the Prospectus in
order to make the statements therein not untrue or misleading for clauses (i) and (ii) above, respectively, to be true and correct;

(iv) there has been no Material Adverse Change since the date as of which information is given in the Prospectus, as amended or supplemented;

(v) the Company does not possess any material non-public information; and

(vi) the aggregate offering price of the Placement Shares that may be issued and sold pursuant to the Equity Distribution Agreement and the maximum number or
amount of Placement Shares that may be sold pursuant to the Equity Distribution Agreement have been duly authorized by the Company’s board of directors or
a duly authorized committee thereof.
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Terms used herein and not defined herein have the meanings ascribed to them in the Equity Distribution Agreement.
 
 By:  
  Name:
  Title:
 
Date:_____________
 

 



 

 
Form of Initial Opinion of Company Counsel

 
i. The Company is a corporation duly incorporated and in good standing under the laws of the State of Delaware. The Company has the corporate power to own, lease

and operate its properties and conduct its business in all material respects as described under the headings “Item 1 Business” and “Item 2 Properties” in the
Company’s Annual Report on Form 10-K for the year ended September 30, 2015.

 
ii. To the knowledge of such counsel, the Company is duly qualified or registered to transact business in each jurisdiction set forth on Schedule 1 hereto in which the

failure, individually or in the aggregate, to be so qualified could reasonably be expected to have a Material Adverse Effect. To the knowledge of such counsel, other
than the Company’s interests in the Subsidiaries or as disclosed in the Prospectus, the Company does not own, directly or indirectly, any capital stock or other
equity securities of any other corporation or any ownership interest in any limited liability company, partnership, joint venture or other association.

 
iii. The Company has the corporate power to execute and deliver the Agreement and to issue, sell and deliver the Common Stock as contemplated in the Agreement.

The Agreement has been duly authorized, executed and, so far as is known to us, delivered by the Company.
 

iv. The Placement Shares have been duly authorized by all necessary corporate action on the part of the Company and, when issued, sold and delivered by the Company
pursuant to the Agreement against payment therefor, will be validly issued, fully paid and non-assessable and free of any preemptive or other similar rights arising
under the Certificate of Incorporation of the Company, the Bylaws of the Company, the Delaware General Corporation Law (the “ DGCL”) or any agreement known
to us to which the Company is a party.

 
v. We have reviewed the statements under Item 15 of the Registration Statement and under the captions “Description of Capital Stock” and “Risk Factors” included or

incorporated by reference in the Prospectus and in the Registration Statement under Item 12 and, insofar as such statements constitute summaries of the legal
matters, agreements, documents or proceedings referred to therein, fairly summarize, in all material respects, the matters referred to therein.

 
vi. We have reviewed the statements in each of the Registration Statement and the Prospectus under the caption [“Certain U.S. Federal Tax Considerations”] and,

insofar as such statements constitute matters of law, summaries of legal matters, or legal conclusions, they have been reviewed by us and fairly present and
summarize, in all material respects, the matters referred to therein.

 



 

 
vii. The Company’s execution, delivery and performance of the Agreement and the consummation of the transactions contemplated thereby or by the Registration

Statement and the Prospectus (a) will not conflict with or violate any of the provisions of the Certificate of Incorporation of the Company or the Bylaws of the
Company, (b) will not result in any violation of the DGCL or any New York State law or U.S. federal law, rule, regulation, or, to our knowledge, any judgment,
order or decree applicable to the Company of any court, regulatory body, administrative agency, governmental body, arbitrator or other authority having jurisdiction
over the Company or any of its properties, and (c) will not conflict with, violate or constitute a breach of, or default, or an event requiring the repayment of debt
under, or result in the creation or imposition of any lien, charge or encumbrance upon any property or assets of the Company pursuant to, or require the consent of
any party to, any agreement, lease, contract, indenture, mortgage, deed of trust or other agreement to which the Company is a party or by which the Company is
bound, except with respect to clauses (b) and (c) above, as would not result in a Material Adverse Change and would not adversely affect the consummation of the
transactions contemplated by the Agreement.

viii. No consent, approval, authorization or other order of, or registration or filing under the DGCL, or with any New York State or U.S. federal court or other
governmental or regulatory authority or agency, which is in such counsel’s experience customarily applicable to transactions of the type contemplated by the
Agreement, is required for the Company’s execution, delivery and performance of the Agreement or consummation of the transactions contemplated thereby or by
the Registration Statement and the Prospectus, other than such as previously have been obtained or made under the Securities Act of 1933, as amended, or the
Securities Exchange Act of 1934, as amended, and such approvals as have been obtained in connection with the listing of the Placement Shares on the Nasdaq Stock
Market, or as may be required under the securities or Blue Sky laws of the various states, as to which such counsel expresses no opinion.

ix. The Company is not, and after receipt of payment for the Placement Shares and the application of the proceeds thereof as contemplated under the caption “Use of
Proceeds” in the Registration Statement and the Prospectus will not be, required to register as an “investment company” within the meaning of the Investment
Company Act.

x. The Company’s authorized equity capitalization is as set forth in the Prospectus, and the Placement Shares will conform in all material respects to the descriptions
thereof contained in the Prospectus.

xi. To such counsel’s knowledge, after due inquiry, no holders of securities of the Company have the rights to the registration of such securities under the Registration
Statement, except for those which have been effectively waived or are inapplicable to the offering of the Placement Shares.

xii. To our knowledge, there are no actions, suits or proceedings or inquiries or investigations, pending or threatened, against the Company or any of its officers and
directors or to which the Company’s assets (excluding the Company’s direct or indirect interests in the Subsidiaries) are subject, at law or in equity, before or by any
federal, state, local or foreign governmental or regulatory commission, board, body, authority, arbitration panel or agency that are required to be described in the
Prospectus or the documents incorporated therein by reference but are not so described.

 



 

 
xiii. The Placement Shares to be issued and sold by the Company pursuant to the Agreement are duly listed, and admitted and authorized for trading, subject to official

notice of issuance, on the Nasdaq Stock Market.

xiv. The Registration Statement was declared effective under the Securities Act by the Commission on ___________. We have been orally advised by the Commission
that no stop order suspending or revoking the effectiveness of the Registration Statement has been issued and, to our knowledge, no proceedings or hearings for that
purpose have been instituted or are pending or threatened by the Commission.

xv. Any required filing of each Prospectus relating to the Placement Shares (including the Prospectus Supplement) pursuant to Rule 424(b) has been made in the
manner and within the time period required by Rule 424(b) (without reference to Rule 424(b)(8)), and any required filing of each “issuer free writing prospectus” (as
defined in Rule 433) pursuant to Rule 433 has been made in the manner and within the time period required by Rule 433(d).

In addition to the foregoing, such counsel shall also confirm to Chardan in a separate letter that: (a) the Registration Statement, at the time it initially became effective, and the
Prospectus, as of the date hereof (except that, in each case, such counsel does not express any belief with respect to financial statements, schedules, notes and other financial or
accounting data or statistical data derived therefrom, or information or reports about internal control over financial reporting), appeared or appears on its face to be appropriately
responsive in all material respects to the applicable requirements of the Securities Act, and (b) each of the documents incorporated by reference in the Registration Statement
and the Prospectus (except that, in each case, such counsel does not express any belief with respect to financial statements, schedules, notes and other financial or accounting
data or statistical data derived therefrom, or information or reports about internal control over financial reporting), at the time such document was filed with the Commission,
appeared on its face to be appropriately responsive in all material respects to the applicable requirements of the Exchange Act. Such counsel shall also confirm to Chardan in a
separate letter that it has participated in conferences with officers and other representatives of the Company, representatives of Chardan and its counsel, and representatives of
the independent accounting firms of the Company, at which conferences the contents of the Registration Statement, the Prospectus Supplement and the Prospectus and related
matters were discussed and, although such counsel is not passing upon and does not assume any responsibility for the accuracy, completeness or fairness of the statements
contained in the Registration Statement, the Prospectus Supplement and the Prospectus (except as and to the extent set forth in paragraphs (v) and (vi) of the opinions referred to
above), on the basis of the foregoing and the information disclosed to such counsel, but without independent check and verification, and relying as to materiality in part on
representations and statements of officers and other representatives of the Company, nothing has come to such counsel’s attention that has led it to believe that: (i) the
Registration Statement, at the time of its most recent effective date, contained any untrue statement of a material fact or omitted to state a material fact required to be stated
therein or necessary to make the statements therein not misleading, and (ii) the Prospectus Supplement and the Prospectus, as of their respective dates and as of the date hereof,
contained or contain any untrue statement of a material fact or omitted or omits to state a material fact necessary in order to make the statements therein, in the light of the
circumstances under which they were made, not misleading; provided, however, that (A) such counsel does not express any belief with respect to the financial statements,
schedules, notes, other financial or accounting data or statistical data derived therefrom, or information or reports about internal control over financial reporting, in the
Registration Statement, the Prospectus Supplement or the Prospectus, (B) such counsel does not express any belief with respect to any statement in a document incorporated by
reference in the Registration Statement, the Prospectus Supplement or the Prospectus, to the extent that, pursuant to Rule 412 under the Securities Act, such statement is deemed
modified or superseded in the Registration Statement, the Prospectus Supplement or the Prospectus, as the case may be, at the respective times as of which the advisements set
forth in this paragraph are provided and (C) such counsel does not express any belief with respect to the representations and warranties contained in the exhibits to the
Registration Statement or in the exhibits to the documents incorporated by reference in Registration Statement, the Prospectus Supplement or the Prospectus.
 
* Note: “Registration Statement” and “Prospectus” will be defined to include documents incorporated by reference therein.
 

 



 

 
Form of Subsequent Opinion of Company Counsel

 
i. The Registration Statement was declared effective under the Securities Act by the Commission on ___________. We have been orally advised by the Commission that

no stop order suspending or revoking the effectiveness of the Registration Statement has been issued and, to our knowledge, no proceedings or hearings for that purpose
have been instituted or are pending or threatened by the Commission.

ii. Any required filing of each Prospectus relating to the Placement Shares (including the Prospectus Supplement) pursuant to Rule 424(b) has been made in the manner and
within the time period required by Rule 424(b) (without reference to Rule 424(b)(8)), and any required filing of each “issuer free writing prospectus” (as defined in Rule
433) pursuant to Rule 433 has been made in the manner and within the time period required by Rule 433(d).

In addition to the foregoing, such counsel shall also confirm to Chardan in a separate letter that: (a) the Registration Statement, at the Representation Date, and the
Prospectus, as of the date hereof (except that, in each case, such counsel does not express any belief with respect to financial statements, schedules, notes and other financial or
accounting data or statistical data derived therefrom, or information or reports about internal control over financial reporting), appeared or appears on its face to be appropriately
responsive in all material respects to the applicable requirements of the Securities Act, and (b) each of the documents incorporated by reference in the Registration Statement
and the Prospectus (except that, in each case, such counsel does not express any belief with respect to financial statements, schedules, notes and other financial or accounting
data or statistical data derived therefrom, or information or reports about internal control over financial reporting), at the time such document was filed with the Commission,
appeared on its face to be appropriately responsive in all material respects to the applicable requirements of the Exchange Act. Such counsel shall also confirm to Chardan in a
separate letter that it has participated in conferences with officers and other representatives of the Company, representatives of Chardan and its counsel, and representatives of
the independent accounting firms of the Company, at which conferences the contents of the Registration Statement, the Prospectus Supplement and the Prospectus and related
matters were discussed and, although such counsel is not passing upon and does not assume any responsibility for the accuracy, completeness or fairness of the statements
contained in the Registration Statement, the Prospectus Supplement and the Prospectus, on the basis of the foregoing and the information disclosed to such counsel, but without
independent check and verification, and relying as to materiality in part on representations and statements of officers and other representatives of the Company, nothing has
come to such counsel’s attention that has led it to believe that (i) the Registration Statement, at the time of its most recent effective date, contained any untrue statement of a
material fact or omitted to state a material fact required to be stated therein or necessary to make the statements therein not misleading, and (ii) the Prospectus Supplement and
the Prospectus, as of their respective dates and as of the date hereof, contained or contain any untrue statement of a material fact or omitted or omits to state a material fact
necessary in order to make the statements therein, in the light of the circumstances under which they were made, not misleading; provided, however, that (A) such counsel does
not express any belief with respect to the financial statements, schedules, notes, other financial or accounting data or statistical data derived therefrom, or information or reports
about internal control over financial reporting, in the Registration Statement, the Prospectus Supplement or the Prospectus, (B) such counsel does not express any belief with
respect to any statement in a document incorporated by reference in the Registration Statement, the Prospectus Supplement or the Prospectus, to the extent that, pursuant to Rule
412 under the Securities Act, such statement is deemed modified or superseded in the Registration Statement, the Prospectus Supplement or the Prospectus, as the case may be,
at the respective times as of which the advisements set forth in this paragraph are provided and (C) such counsel does not express any belief with respect to the representations
and warranties contained in the exhibits to the Registration Statement or in the exhibits to the documents incorporated by reference in Registration Statement, the Prospectus
Supplement or the Prospectus.

 
* Note: “Registration Statement” and “Prospectus” will be defined to include documents incorporated by reference therein.
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William M. Aul

Attorney at Law
7676 Hazard Center Drive, Suite 500

San Diego, California 92108
TEL: 619-497-2555
FAX: 619-542-0555

 
 

April 11, 2016
 
The Board of Directors
Cemtrex, Inc.
19 Engineers Lane
Farmingdale, New York 11735
 
Ladies and Gentlemen:
 

I have acted as special legal counsel to Cemtrex, Inc., a Delaware corporation (the “Company”) in connection with the Registration Statement on Form S-3 (the
“Registration Statement”) to be filed with the Securities and Exchange Commission (the “Commission”) under the Securities Act of 1933, as amended (the “Securities Act”)
relating to the registration of up to $10,000,000 of the Company’s Common Stock, $0.001 par value per share (the “Placement Shares”) as such Placement Shares may be issued
from time to time at indeterminate prices.
 

This Opinion is being furnished in connection with the requirements of Item 601(b)(5) of Regulation S-K under the Securities Act and no opinion is expressed herein as
to any matter pertaining to the contents of the Registration Statement, the Prospectus, or any Prospectus Supplement, other than as expressly stated herein with respect to the
issuance of the Placement Shares.
 
Capitalized terms used herein, unless otherwise defined, have the meanings attributed to them in the Registration Statement.
 
1.           Factual Examination.
 

1.1           Documents and Other Information. I have examined and relied on the following documents:
 

(a)           the Registration Statement;
 

(b)           the Prospectus;
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(c)           all Exhibits to the Registration Statement;

 
(d)           a Certificate of Corporate Officer, dated April 11, 2016 (the “First Certificate”);

 
(e)           a Certificate of Corporate Officer, dated April 11, 2016 (the “Second Certificate”);

 
(f)           minutes and written consents of the Directors and Stockholders; and

 
(g)           the Company’s documents regarding its payment of its 2015 Delaware Franchise Taxes.           

 
The documents described in paragraphs (a) through (g) are hereinafter referred to as the “Company Documents.”
 

1.2           Scope of Inquiry; Certain Assumptions.
 

(a)           In preparing this opinion, I have examined only those documents indicated above. Whenever the phrase “to my knowledge” appears in the opinions
set forth below, it means that, in the course of my investigation described above, no facts have come to my attention in connection with the preparation and filing of the
Registration Statement and Prospectus indicating to the contrary.
 

(b)           With your permission, I have assumed (i) the genuineness of all signatures (with the exception of the Company with respect to the Registration
Statement) the authenticity of all documents submitted to me as originals, the conformity to the originals of all documents submitted to me as drafts or copies, and the
authenticity of all such originals; (ii) that each person who is executing or has executed the Registration Statement and Company Documents provided to me are complete and
correct copies which contain the entire agreement of the parties thereto necessary for me to render the opinions contemplated herein, and that there are no other documents nor
any oral agreements or other circumstances that will or do in any way alter or vary the provisions of the Company Documents.
 

(c)           With your permission I have also assumed (i) that you are duly incorporated, validly existing and in good standing under the laws of the jurisdiction
of your incorporation; (ii) that you are fully authorized and qualified under your charter and bylaws and under federal law and any applicable laws and regulations of the
jurisdiction of your incorporation to transact business generally;           
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(d)           I specifically advise you that, with your consent, I have not conducted a litigation or docket search in respect to any pending items of litigation, but

have confirmed through an inquiry of the attorneys in this firm performing legal services for the Company that I do not represent the Company in any matter of the type
described in the opinion given in paragraph 2.6 herein, other than as set forth in the Registration Statement.
 
2.           Opinion. On the basis of the foregoing, and subject to the qualifications and assumptions set forth herein, I am of the opinion that, as of the date hereof:
 

2.1           The Company has been duly organized and is validly existing as a corporation in good standing under the laws of the State of Delaware, with full corporate
power to own or lease its properties and conduct its business as described in the Prospectus, and, to our knowledge, is qualified as a foreign corporation to do business and is in
good standing in each jurisdiction in the United States in which the character of the business conducted by it or the location of the properties owned or leased by it makes such
qualification necessary.
 

2.2           The authorized, and to our knowledge, issued and outstanding Common Stock of the Company as of April 11, 2016 of 8,489,521 shares as set forth under
the caption “Capitalization” in the Prospectus, and the Common Stock conforms to the description thereof contained under the caption “Description of Securities” in the
Prospectus. The Shares, upon issuance and delivery and payment therefor in the manner described herein, will be, duly authorized, validly issued, fully paid and non-assessable.
There are no preemptive or other rights to subscribe for or the purchase, or any restriction upon the voting or transfer of, any shares of Common Stock pursuant to the Company
s Articles of Incorporation, as amended or Bylaws, or, to my knowledge, any agreement or other instruments to which the Company is a party or by which it is bound; and, to
our knowledge, neither the filing of the Registration Statement nor the offering or sale of the Shares as contemplated by the Registration Statement gives rise to any rights, other
than those which have been waived or satisfied, or relating to the registration of any shares of Common Stock except as to those listed in the Registration Statement under the
caption “Selling Stockholder.”
 

2.3           All corporate action on the part of the Company and its directors necessary for the authorization and issuance of the Shares has been taken.
 

2.4           The Registration Statement and all post-effective amendments filed as of the date hereof have become effective under the Securities Act and, to my
knowledge, (i) no stop order suspending the effectiveness of the Registration Statement has been issued and (ii) no proceedings for that purpose have been (a) instituted or (b)
are pending before or (c) are contemplated by, the Commission and any and all filings required by the Rules and Regulations have been made. The Registration Statement and
the Prospectus comply in all material respects with the requirements of the Securities Act and the Rules and Regulations (provided, however, that I express no opinion on the
financial statements, schedules, or other financial or statistical data).
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2.5           All descriptions in the Prospectus of contracts and other documents, and United States statutes, regulations, legal or governmental proceedings are accurate

and fairly present the information required to be shown; and, to our knowledge, there are no contracts or documents of a character required to be summarized or described
therein or to be filed as exhibits thereto which are not so summarized, described or filed, nor, to our knowledge, is there any pending or threatened litigation or any United States
governmental proceeding, statute or regulation required to be described in the Effective Prospectus which is not so described.
 
Although I have not independently verified, am not passing upon and do not assume any responsibility for, the accuracy, completeness or fairness of the statements contained in
the Registration Statement, on the basis of my participation and conferences with, among others, directors, officers and other representatives of the Company at which the
contents of the Registration Statement and related matters were discussed, no facts have come to my attention that have caused me to believe that the Registration Statement
(except for any financial statements and notes thereto and the schedules and other financial and statistical data contained therein, as to which I express no opinion) contain any
untrue statement of a material fact or omits to state a material fact necessary to make the statements made therein, in the light of circumstances under which they were made, not
misleading.
 
3 .           Qualifications and Assumptions . In addition to the matters set forth in Section 1.2 above, my opinion above is subject to and limited by the effect of the following
qualifications, limitations and assumptions:
 

3.1           Bankruptcy, insolvency, reorganization, moratorium, fraudulent transfer, marshalling and other laws relating to or affecting the rights of creditors generally
and relating to equitable principles of general application, including but not limited to those matters set forth specifically herein.
 
This opinion relates only to matters as of the date hereof, and I express no opinion with respect to any matter occurring after the date hereof. The opinions herein are limited to
the laws of the State of California, the corporate laws of the State of Delaware and the federal laws of the United States, each as in effect on the date hereof. I express no opinion
with respect to laws becoming effective after the date hereof.
 
This opinion is provided at your request and solely for use by you. This opinion may not be relied upon by any other person or for any other purpose, nor may it be quoted from
or referred to, filed with or delivered to any government agency or to any other person, without my prior written consent. My opinion is limited to the matters stated herein and
no opinion is implied or may be inferred beyond the matters expressly stated herein.
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I hereby consent in writing to the reference to this firm in the Prospectus included in the Registration Statement and the use of my legal opinion as an exhibit to the Registration
Statement and any amendment thereto. By giving such consent, I do not thereby admit that I come within with the category of persons where consent is required under Section 7
of the Securities Act or the rules and regulations of the Securities and Exchange Commission.
 
Very truly yours,
 
 
/s/ William M. Aul
 
WILLIAM M. AUL
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Exhibit 23.1

 

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

To the Board of Directors
Cemtrex Inc.
19, Engineers Lane,
Farmingdale, NY, 11735 USA.
 
We hereby consent to the use of our report dated December 18, 2015 with respect to the financial statements of Cemtrex Inc. incorporated by reference in the Registration
Statement on Form S-3 to be filed on or about April 11, 2016. We also consent to the use of our name and the reference to us in the Experts section of the Registration
Statement.
 
/s/ Bharat Parikh & Associates  
Bharat Parikh & Associates  
4940, McDermott Road,  
Plano, TX 75024, USA.  

 

 

 


