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Item 1.01 Entry into a Material Definitive Agreement

 
On November 22, 2022, Cemtrex, Inc. (the “Company”) entered into two Asset Purchase Agreements and one Simple Agreement for Future Equity (“SAFE”) with the

Company’s CEO, Saagar Govil, to secure the sale of the following brands under the subsidiaries Cemtrex Advanced Technologies, Inc, and Cemtrex XR, Inc. to Mr. Govil,
which were consolidated into the Company’s Condensed Consolidated Balance Sheet as of June 30, 2022, as filed with the SEC on August 15, 2022.

 
- SmartDesk – SmartDesk is focused on reinventing the workspace through developing state-of-the-art, modern, fully integrated, workplace solutions.
- Cemtrex XR (“CXR”) – CXR is focused on realizing the potential of the metaverse. CXR delivers Virtual Reality (VR) and Augmented Reality (AR) solutions

that provide higher productivity, progressive design and impactful experiences for consumer products, and various commercial and industrial applications. The
Company is in the process of developing virtual reality applications for commercialization in the metaverse over the next couple years. CXR also invests in
emerging startups focused on building best in class solutions for the metaverse.

- Virtual Driver Interactive (“VDI”) – VDI provides innovative driver training simulation solutions for effective and engaging learning for all ages and skills.
- Bravo Strong – Bravo Strong is a gaming and content studio working to build games and experiences for the metaverse.
- good tech (formerly Cemtrex Labs) – good tech provides mobile, web, and enterprise software application development services for startups to large enterprises.

 
On November 22, 2022, the Company completed the above disposition for the following consideration;
 

● Cemtrex XR, Inc.
 

○ $895,000 comprised of:
 

■ $75,000 in cash payable at Closing; and
■ 5% royalty of all revenues on the Business to be paid 90 days after the end of each calendar year for the next three years; and should the

total sum of royalties due be less than $820,000 at the end of the three-year period, Purchaser shall be obligated to pay the difference
between $820,000 and the royalties paid.

 
● Cemtrex Advanced Technologies, Inc.

 
○ $10,000 in cash payable at Closing
○ 5% royalty of all revenues on the Business to be paid 90 days after the end of each calendar year for the next 5 years; and
○ $1,600,000 in SAFE (common equity) at any subsequent fundraising or exit above $5M with a $10M cap.

 
The Company’s independent Board of Directors and management worked with an independent third party to establish valuations for the assets included in the

transaction. The Company’s Board of Directors, excluding Saagar Govil who abstained from all voting on these agreements, approved these actions and agreements.
 
Item 2.01, Completion of Acquisition or Disposition of Assets

 
The disclosures in Item 1.01 are herein incorporated by reference into this Item 2.01.

 
Item 8.01 Other Events
 

On November 29, 2022, we issued a press release concerning the disposition of assets. A copy of the press release is attached as Exhibit 99.1 to this Current Report on
Form 8-K.
 

The information in Item 8.01 of this Current Report on Form 8-K (including Exhibit 99.1) shall not be deemed “filed” for purposes of Section 18 of the Securities
Exchange Act of 1934 (the “Exchange Act”) or otherwise subject to the liabilities of that section, nor shall it be deemed incorporated by reference in any filing under the
Securities Act of 1933 or the Exchange Act, except as expressly set forth by specific reference in such a filing.

 
Item 9.01 Financial Statements and Exhibits
 
(d) Exhibits
 
Exhibit Number  Exhibit Title

10.1  Asset Purchase agreement between Cemtrex, Inc. and Saagar Govil, dated November 22, 2022
10.2  Asset Purchase agreement between Cemtrex, Inc. and Saagar Govil, dated November 22, 2022
10.3  Simple Agreement for Future Equity (SAFE) between Cemtrex, Inc. and Saagar Govil, dated November 18, 2022
99.1  Press Release dated November 29, 2022
104  Cover Page Interactive Data File (embedded within the Inline XBRL document)

 
 

https://s3.amazonaws.com/content.stockpr.com/cemtrex/sec/0001493152-22-033890/for_pdf/ex10-1.htm
https://s3.amazonaws.com/content.stockpr.com/cemtrex/sec/0001493152-22-033890/for_pdf/ex10-2.htm
https://s3.amazonaws.com/content.stockpr.com/cemtrex/sec/0001493152-22-033890/for_pdf/ex10-3.htm
https://s3.amazonaws.com/content.stockpr.com/cemtrex/sec/0001493152-22-033890/for_pdf/ex99-1.htm
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EXHIBIT 10.1

 
ASSET PURCHASE AGREEMENT

 
This ASSET PURCHASE AGREEMENT (this “Agreement”) dated as of November 22, 2022, is by and between CEMTREX, INC., a Delaware corporation (“Seller”), and
SAAGAR GOVIL, through a company to be formed by Mr. Govil (“Purchaser”). Purchaser and Seller are referred to collectively herein as the “Parties”.
 
WHEREAS, Purchaser desires to acquire the Acquired Assets (as defined below) from Seller;
 
WHEREAS, Seller desires to sell to Purchaser such Acquired Assets, all as more particularly set forth in this Agreement; and
 
WHEREAS, in consideration of such sale, Purchaser will deliver to Seller the Purchase Price (as defined below), as more particularly set forth in this Agreement.
 
NOW, THEREFORE, in consideration of the premises and the mutual promises herein made, and in consideration of the representations, warranties, and covenants herein
contained, the Parties agree as follows:
 

ARTICLE I
 

PURCHASE AND SALE OF ASSETS AND ASSUMPTION OF LIABILITIES
 

1.1. Acquired Assets. Subject to the terms and conditions of this Agreement, at the Closing, Seller shall sell, assign, transfer, convey and deliver to Purchaser, and
Purchaser shall purchase, acquire and take, or cause to be purchased, acquired and taken, assignment and delivery of all of the assets owned, leased or licensed by or to Seller
(wherever located) that are primarily used in, or primarily related to, the Business, except for the Excluded Assets (all of the assets sold, assigned, transferred and delivered to
Purchaser hereunder are referred to collectively herein as the “Acquired Assets”), free and clear of all Liens. The Acquired Assets include, all of Seller’s right, title and interest
in and to the following that are used in, or related to, the Business:
 

(a) Cash. All Cash, bank accounts and lockboxes associated with the Business;
 

(b) Deposits and Prepaid Items. All deposits and advances, prepaid expenses and other prepaid items related to the Business;
 

(c) Assumed Contracts. All Contracts set forth on Schedule 1.1(a) (collectively, the “Assumed Contracts”);
 

(d) Inventories. All products, parts, supplies, materials and other inventories (wherever located), as of the Closing Date and to the extent primarily relating to the
Business, including all raw materials, work in process and finished goods inventories, and specifically including those items described on Schedule 1.1(b) (the “Inventories”);
 

(e) Books and Records. Those books and records primarily related to the Acquired Assets (the “Acquired Records”);
 

(f) Marketing Materials. All email contact lists and any other marketing data and other information related to the Business;
 
(g) Intellectual Property. All Intellectual Property of the Business including trademarks, patents, goodwill, domain names, logos, branding, and any and all

materials, intangible or otherwise, that would constitute intellectual property (the “Business Intellectual Property”);
 
 



 
 

(h) Permits. All registrations, licenses, permits, registrations, certifications, variances, waivers, interim permits, permit applications, approvals or other
authorizations under any Law (the “Permits”), obtained by Seller or any Professional that are exclusively used in, or exclusively related to, the Business;
 

(i) Personal Property. All tangible personal property, including equipment, all supplies, spare parts, tools, furniture, furnishings, software, and hardware, used,
held for use or intended to be used in the operation of the Business.
 

(j) Accounts Receivable. All accounts receivable, trade receivable, notes receivable and other receivables related to the Business, excluding doubtful accounts.
 

(k) Causes of Action. All rights, claims or causes of action of Seller against third parties in respect of any of the Acquired Assets described in clauses (a) through
(j) above; provided, however, that such claims or rights shall not include any claims, causes of action, defenses and rights of offset or counterclaim relating to the Excluded
Assets;
 

(l) Other Assets. All other assets not specifically enumerated in this Section 1.1, but otherwise solely and primarily related to the operation of the Business.
 

1.2. Excluded Assets. The following assets of Seller shall be retained by Seller and are not being sold or assigned to Purchaser hereunder (all of the following are
referred to collectively as the “Excluded Assets”):
 

(a) Excluded Contracts. All Contracts to which Seller is a party or by which Seller is bound (other than the Assumed Contracts);
 

(b) Insurance Policies. All insurance policies of Seller and prepaid expenses associated therewith not associated with the Business;
 

(c) Corporate Records. Seller’s Certificate of Incorporation, qualifications to conduct business as a foreign corporation, arrangements with registered agents
relating to foreign qualifications, taxpayer and other identification numbers, seals, minute books, stock transfer books, blank stock certificates, all of Seller’s Tax Returns and
books and records relating to Seller’s Tax Returns or otherwise relating to Tax matters of Seller, for all periods and other documents relating to the organization, maintenance,
and existence of Seller as a corporation;
 

(d) Tax Refunds. All rights and interest in any refund of Taxes to the extent such refund of Taxes is for the benefit of Seller under Section 7.5;
 

(e) Real Property. All of Seller’s right, title and interest in and to any owned real property and any leased real property;
 

(f) Deposits and Prepaid Items. All deposits and advances, prepaid expenses and other prepaid items of Seller not related to the Business; and
 
(g) Other Excluded Assets. All of Seller’s right, title and interest in and to all of its other assets (except for the Acquired Assets).

 
 



 
 

1.3. Assumed Liabilities. The Purchaser assumes all Liabilities relating to the Business and Acquired Assets, but no other Liabilities related to assets of Seller or to the
Seller’s business.
 

1.4. Payment of Purchase Price.
 

(a) For purposes of this Agreement, the “Purchase Price” shall be $895,000 comprised of:
 

(i) $75,000 in cash payable at Closing;
 

(ii) 5% royalty of all revenues on the Business to be paid 90 days after the end of each calendar year for the next three years; and should the total sum of
royalties due be less than $820,000 at the end of the three year period, Purchaser shall be obligated to pay the difference between $820,000 and the royalties paid.
 

ARTICLE II CLOSING
 

2.1. The Closing. Upon the terms and subject to the satisfaction of the conditions contained in this Agreement, the closing (“Closing”) of the sale and purchase of the
Acquired Assets contemplated hereby shall take place on the third Business Day following the day on which the last of the conditions set forth in Section 2.4 or Section 2.5, as
applicable, to be satisfied or waived (other than those conditions that by their nature are to be satisfied at the Closing, but subject to the fulfillment or waiver of those
conditions) will be satisfied or waived in accordance with this Agreement. The Closing shall take place at the address of Seller, at 10:00 a.m., local time. The day of Closing is
referred to hereinafter as the “Closing Date.”
 

2.2. Deliveries by Seller. At the Closing, Seller shall deliver to Purchaser the following:
 

(a) a bill of sale in substantially the form attached hereto as Exhibit A (the “Bill of Sale”), duly executed by Seller;
 

(b) evidence, in form and substance reasonably satisfactory to Purchaser, that all consents, notices and authorizations necessary to transfer the Acquired Assets to
Purchaser have been obtained or given;
 

(c) execution of this Agreement and/or a separate agreement covering the obligations, at the discretion of the Parties, for the transfer of all Business Intellectual
Property, including assignments of any Business Intellectual Property; and
 

(d) other instruments of transfer reasonably required by Purchaser to evidence the transfer of the Acquired Assets to Purchaser, in each case duly executed by
Seller.
 
 



 
 

2.3. Deliveries by Purchaser. At the Closing, Purchaser shall deliver to Seller the following:
 

(a) $75,000 in cash payable to Seller;
 

(b) the Bill of Sale, duly executed by Purchaser in favor of Seller; and
 

(c) execution of this Agreement and/or a separate agreement covering the obligations, at the discretion of the Parties, evidencing the 3 year royalty in favor of
Seller.
 

2.4. Conditions to Purchaser’s Obligation. The obligation of Purchaser to consummate the transactions contemplated by this Agreement is subject to the satisfaction of
the following conditions as of the Closing:
 

(a) The representations and warranties of Seller set forth in Article III hereof shall be true and correct in all material respects as of the Closing Date as though
made on and as of the Closing Date.
 

(b) Seller shall have performed in all material respects all of the covenants and agreements required to be performed by Seller under this Agreement at or prior to
the Closing.
 

(c) No action or proceeding by or before any Governmental Authority shall be pending wherein an unfavorable judgment, decree or order would prevent the
consummation of the transactions contemplated hereby or cause such transactions to be rescinded, and no judgment, decree, order or Applicable Law that would prohibit the
consummation of the Closing shall be in effect.
 

(d) Seller shall have delivered to Purchaser the deliverables set forth in Section 2.2(a)-(c).
 

2.5. Conditions to Seller’s Obligations.
 

(a) The representations and warranties of Purchaser set forth in Article IV hereof shall be true and correct in all material respects as of the Closing Date as though
made on and as of the Closing Date.
 

(b) Purchaser shall have performed in all material respects all of the covenants and agreements required to be performed by it under this Agreement at or prior to
the Closing.
 

(c) No action or proceeding by or before any Governmental Authority shall be pending wherein an unfavorable judgment, decree or order would prevent the
consummation of the transactions contemplated hereby or cause such transactions to be rescinded, and no judgment, decree, order or applicable Law that would prohibit the
consummation of the Closing shall be in effect.
 

(d) Purchaser shall have delivered to Seller the deliverables set forth in Section 2.3(a)-(c).
 
 



 
 

ARTICLE III REPRESENTATIONS AND WARRANTIES OF SELLER
 

Except as set forth in the corresponding sections or subsections of the disclosure schedule in agreed form delivered to Purchaser by Seller contemporaneously with this
Agreement (the “Disclosure Schedule”), Seller hereby represents and warrants to Purchaser as follows:
 

3.1. Organization and Corporate Power. Seller is a corporation duly organized, validly existing and in good standing under the Laws of Delaware. Seller is duly
qualified to do business as a foreign corporation and is in good standing in all jurisdictions where the failure to so qualify or be in good standing would result in a Seller
Material Adverse Effect. Seller has full corporate power and authority to execute, deliver and perform this Agreement, the Related Agreements and all other instruments,
agreements, certificates and documents contemplated hereby and thereby, and to consummate the transactions contemplated hereby and thereby and to carry on the Business as
conducted at the present time.
 

3.2. Due Authorization. This Agreement and the Related Agreements have been duly authorized, executed and delivered by Seller and constitute or, when executed
will constitute, a valid and legally binding agreement of Seller, enforceable in accordance with their respective terms, except as enforceability may be limited by bankruptcy,
insolvency, reorganization, moratorium or other similar Laws relating to or affecting creditors’ rights generally or general principles of equity (regardless of whether
enforcement is sought in a proceeding in equity or at law).
 

3.3. No Violation; Consents.
 

(a) Except as set forth on Schedule 3.3(a), the execution, delivery and performance by Seller of this Agreement, the Related Agreements or any other instruments,
agreements, certificates and documents contemplated hereby or thereby do not and will not (i) violate any Order applicable to Seller, any of the Acquired Assets, or the
Business; (ii) violate any Law; (iii) violate or conflict with, result in a breach of, constitute a default (or an event which, with or without notice or lapse of time or both, would
constitute a default) under, permit cancellation of, or result in the creation of any Lien upon any of the Acquired Assets under, any Contract to which Seller is a party or by
which Seller or any of the Acquired Assets are bound; (iv) permit the acceleration of the maturity of any Indebtedness of Seller related to the Business or Indebtedness secured
by the Acquired Assets; or (v) violate or conflict with any provision of the Certificate of Incorporation or bylaws of Seller.
 

(b) Except for as would not individually, or in the aggregate, be reasonably likely to have a Seller Material Adverse Effect, no consents or approvals of, or filings
or registrations by Seller with, any Governmental Authority or any other Person not a Party are necessary in connection with the execution, delivery and performance of this
Agreement, the Related Agreements or the other instruments, agreements, certificates and documents contemplated hereby or thereby by Seller and the consummation by Seller
of the transactions contemplated hereby and thereby.
 

(c) Seller has not breached any provision of, nor is it in default under the terms of, any Contract to which it is a party or under which it has any rights or by which
it is bound which primarily relates to the Business or the Acquired Assets, which breach or default would give the other party to such Contract the right to cancel or terminate
such contract or accelerate performance of Seller’s obligations thereunder, and to Seller’s Knowledge, no other party to any such Contract has breached such Contract or is in
default thereunder in any material respect.
 

3.4. Material Contracts.
 

(a) Schedule 3.4(a) contains an accurate and complete list of all Contracts with respect to the conduct of the Business to which Seller is a party or pursuant to
which the Acquired Assets or the Business may be bound (the “Material Contracts”).
 

(b) True and complete copies of each of the foregoing Material Contracts, including all amendments, supplements and modifications to each such Material
Contract, have been made available for review by Purchaser. Except as disclosed on Schedule 3.4(b), (i) each Material Contract is in full force and effect and is a valid, legal
and binding agreement of Seller, and enforceable against the other party or parties thereto in accordance with its terms, except as enforceability may be limited by bankruptcy,
insolvency, reorganization, moratorium or other similar laws relating to or affecting creditors’ rights generally or general principles of equity; (ii) each Material Contract may
be assigned to Purchaser without the consent of or notice to any third party; (iii) no Material Contract contains any termination right upon a change in control or sale of all or
substantially all of Seller’s assets; and (iv) each Material Contract will continue to be legal, valid, binding, enforceable, and in full force and effect on identical terms following
the consummation of the transactions contemplated hereby.
 
 



 
 

3.5. Financial Statements;.
 

(a) Seller has delivered to Purchaser the following audited and unaudited financial statements:
 

(i) The Seller’s SEC filings (the “Financial Statements”).
 
The Financial Statements fairly present the net revenue and gross profit of the Business for the periods covered thereby, are consistent with the books and records of Seller and
have been prepared in accordance with GAAP. The Financial Statements do not reflect any transactions which are not bona fide transactions and do not contain any untrue
statements of a fact or omit to state any fact necessary to make the statements contained therein, in light of the circumstances in which they were made, not misleading.
 

(b) Schedule 3.5(b) sets forth a list of (i) all Indebtedness of the Business and (ii) the principal amount of, interest rate applicable to and all accrued and unpaid
interest owing on, each item of Indebtedness of the Business. Seller has provided Purchaser with true and complete copies of the notes, loan agreements or other documentation
evidencing the Indebtedness of the Business prior to the date hereof.
 

3.6. Absence of Undisclosed Liabilities. Except as set forth in Schedule 3.6, Seller does not have any Liability related to the Business of a type required to be reflected
on an balance sheet other than (a) Liabilities set forth in the Financial Statements and (b) Liabilities which have arisen after the date of the Interim Financials in the Ordinary
Course of Business (none of which is a Liability for breach of contract, breach of warranty, tort, infringement, violation of Law, claim or lawsuit).
 

3.7. Absence of Certain Developments. Except as set forth on Schedule 3.7, since June 30, 2022, there has occurred no Seller Material Adverse Effect and no fact or
condition exists or is contemplated or threatened which would reasonably be expected to result in a Seller Material Adverse Effect. Except as set forth on Schedule 3.7, since
June 30, 2022, Seller has conducted the Business only in the Ordinary Course of Business and, without limiting the generality of the foregoing, Seller has not:
 

(a) mortgaged or pledged any properties or assets or subjected any property or asset to any Lien, except Liens for current Taxes not yet due and payable;
 

(b) sold, assigned, transferred or licensed any tangible or intangible assets used in the Business (including any Business Intellectual Property) or canceled any
debts or claims with respect to the Business except in the Ordinary Course of Business;
 

(c) made any commitment for capital expenditures with respect to the Business;
 
 



 
 

(d) suffered any theft, damage, destruction or casualty loss, whether or not covered by insurance, with respect to the Business;
 

(e) paid any amount, performed any obligation or agreed to pay any amount or perform any obligation, in settlement or compromise of any suits or claims of
Liability against Seller or any of its directors, managers, officers, employees or agents with respect to the Business; or
 

(f) committed to do any of the foregoing.
 

3.8. Tangible Assets. Seller has good and marketable title to or a valid leasehold interest in all of the Acquired Assets, free and clear of all Liens, except for Permitted
Liens. All of the tangible personal property included among the Acquired Assets and the Leased Assets has been adequately maintained in a manner consistent with normal
industry practices and all such property is fully operational and in good condition in all respects (with the exception of normal wear and tear).
 

3.9. Intellectual Property.
 

(a) Seller owns or has the right to use all Business Intellectual Property. To Seller’s Knowledge, Seller has not interfered with, infringed upon, misappropriated, or
violated any Intellectual Property owned by any Person other than Seller (the “Third Party Intellectual Property”), the products, services and operation of the Business have not
and do not infringe, misappropriate or otherwise violate any Third Party Intellectual Property and Seller has not received any written charge, complaint, claim, demand, or
notice alleging any such interference, infringement, misappropriation, or violation (including any offer to license or any claim that Seller must license or refrain from using any
Third Party Intellectual Property). The Intellectual Property is not subject to any outstanding Order or ruling and no action, suit, proceeding, hearing, investigation, charge,
complaint, claim, or demand is pending or is threatened which challenges the legality, validity, enforceability, use, or ownership of the Business Intellectual Property. To
Seller’s Knowledge, no third party has interfered with, infringed upon, misappropriated, or violated any of the Business Intellectual Property in any respect.
 

(b) Schedule 1.1(e) identifies each patent, registered Trademark, or registered copyright included among the Business Intellectual Property, identifies each pending
patent application, application for registration of any Trademark, or application for registration of any copyright which Seller has made with respect to any of the Business
Intellectual Property, and any licenses or sublicenses with respect to the foregoing which are utilized or required in the conduct of the Business. Seller has delivered to
Purchaser correct and complete copies of all such patents, registrations, applications, licenses, agreements, and permissions (as amended to date). Except as set forth on
Schedule 1.1(e), Seller does not own or license any unregistered Trademark, copyright or computer software item in the conduct of the Business.
 

(c) Seller possesses all right, title, and interest in and to the Business Intellectual Property, free and clear of any Lien, license, or other restriction. To Seller’s
Knowledge, the Business Intellectual Property and Seller’s rights thereto are valid and enforceable.
 

(d) All current and former employees, contractors and third parties who have created, conceived, reduced to practice or developed any Intellectual Property in
connection with the Business have executed valid, written agreements assigning all right, title and interest in and to such Intellectual Property to Seller and have executed all
documents necessary to the filing and prosecution of all Business Intellectual Property rights. Seller has taken all steps reasonably required to protect the secrecy of all trade
secrets and proprietary information included in the Business Intellectual Property.

 
 



 
 

(e) All necessary documents and certificates in connection with the Business Intellectual Property have been filed with the relevant authorities in the United States
or foreign jurisdictions, for the purposes of maintaining all rights in the Business Intellectual Property.
 

(f) The consummation of the transactions contemplated by this Agreement shall not alter, impair or extinguish any rights of Seller or any of its Affiliates in the
Business Intellectual Property, and all Business Intellectual Property shall be owned or available for use by Purchaser on identical terms and conditions immediately following
the Closing, without payment of any additional fees or obtaining any additional permissions or consents. Neither the execution, delivery, nor performance of this Agreement,
nor the consummation of any of the transactions contemplated under this Agreement will violate any applicable Laws or any privacy policies or other Contracts pertaining to
the collection, storage, use, disclosure or transfer of any data protected under any applicable Law. Seller has provided to Purchaser true and correct copies of all such privacy
policies and Contracts.
 

3.10. Compliance with Laws and Regulations; Permits.
 

(a) Seller has complied in all material respects with all Laws applicable to the Business.
 

(b) Seller owns, holds or possesses all Permits that are necessary to entitle it to own or lease, operate and use the properties and assets of the Business and to carry
on and conduct the Business substantially as currently conducted. Schedule 3.10(b) sets forth a list of each Permit issued to Seller which are related to the conduct of the
Business as currently conducted or the ownership of the Acquired Assets. Complete and correct copies of all of the Permits have been made available to Purchaser. Except as
set forth on Schedule 3.10(b), since June 30, 2022: (i) Seller has fulfilled and performed its material obligations under each of the Permits, and no event has occurred or
condition or state of facts exists that constitutes or, after notice or lapse of time or both, would constitute a material breach or default by Seller under any such Permit or that
permits or, after notice or lapse of time or both, would permit revocation or termination of any such Permit; (ii) no written notice of cancellation, of default or of any dispute
concerning any Permit, or of any event, condition or state of facts described in the preceding clause, has been received by Seller; and (iii) each Permit is valid, subsisting and in
full force and effect and will continue in full force and effect after the transactions contemplated by this Agreement, in each case without (A) the occurrence of any breach,
default or forfeiture of rights thereunder or (B) the consent, approval, or act of, or the making of any filing with, any Governmental Authority.
 

(c) Seller complies with the Foreign Corrupt Practices Act, 15 U.S.C. 78dd et seq., and all local laws concerning corrupt payments, including applicable export
control, money laundering and anti-terrorism Laws. Neither Seller nor, to Seller’s Knowledge, any employee or contractor of Seller has, directly or indirectly, on behalf of or
with respect to Seller or the Business, offered, paid, solicited or received any remuneration in violation of any Law (including any kickback, bribe, or rebate and regardless of
form, whether in money, property or services) directly or indirectly, overtly or covertly, in return for obtaining or retaining business or securing an improper advantage in
violation of any applicable Law.
 

3.11. Litigation. Except as disclosed in Schedule 3.11, with respect to the Business, there are no actions, suits or proceedings at law or in equity, arbitration
proceedings, or claims, demands or investigations, pending or to Seller’s Knowledge, threatened against or involving Seller or, including any proceedings by or before any
Governmental Authority. Seller is not in violation of any Order with respect to the Business.
 

3.12. [Reserved].
 
 



 
 

3.13. Taxes.
 

(a) Seller has duly and timely filed all Tax Returns that were due and that relate directly to the Acquired Assets or the Business. All such Tax Returns are true,
correct, and complete in all material respects. All Taxes due and payable with respect to such Tax Returns (whether or not shown as payable), or otherwise due and payable by
Seller and relating to any Acquired Asset or the Business, have been timely paid to the appropriate Governmental Authority. There are no existing Liens for Taxes on any of the
Acquired Assets other than for statutory liens for Taxes not yet due and payable.
 

(b) Since the Balance Sheet Date, Seller has not (i) made, changed, or revoked any Tax election; (ii) settled any Tax claim; (iii) surrendered the right to any Tax
refund; (iv) changed any accounting period for Tax purposes; (v) changed any method of accounting for Tax purposes; (vi) filed an amended Tax Return; or (vii) entered into
any agreement with any Governmental Authority (including a “closing agreement” within the meaning of section 7121 of the Code), in each case, to the extent solely and
exclusively relating to the Acquired Assets or the Business and that would result in any increase in the Liability for Taxes of Purchaser.
 

(c) Seller has timely and properly withheld (i) all required amounts from payments to its employees, agents, contractors, nonresidents, shareholders and other
Persons and (ii) all sales, use, ad valorem, and value added Taxes, in each case, to the extent solely and exclusively relating to the Acquired Assets or the Business. Seller has
timely remitted all such Taxes to the proper Governmental Authority in accordance with all applicable Laws.
 

(d) Seller has not extended any statute of limitations relating to any Taxes solely and exclusively relating to the Acquired Assets or the Business. No
Governmental Authority has made a claim that Seller is obligated to pay Taxes or file Tax Returns as a result of conducting the Business, owning the Acquired Assets, or
employing any employees in a jurisdiction in which Seller is not filing Tax Returns and paying Taxes. No audits or other proceedings are ongoing or threatened with respect to
any Tax Return or Taxes of Seller that solely and exclusively relate to the Acquired Assets or the Business.
 

(e) Seller does not have any obligation to pay Taxes, or share Tax benefits, with another Person pursuant to any Contract that Purchaser is assuming pursuant to
this Agreement (including any Contract that is an Acquired Asset).
 

(f) No Tax holiday or Tax incentive or grant in any jurisdiction with respect to Taxes solely and exclusively relating to the Business or the Acquired Assets will
terminate (or be subject to a clawback or recapture that is payable by Purchaser) as a result of any transaction contemplated by this Agreement.
 

(g) Seller does not have a request for a private letter ruling, a request for administrative relief, a request for technical advice, a request for a change of any method
of accounting, or any other request pending with any Governmental Authority that solely and exclusively relates to the Acquired Assets or the Business.
 

(h) No Acquired Asset represents an interest in any Flow-Thru Entity for any applicable Tax purpose.
 

3.14. Entire Interest; All Assets. The Acquired Assets include all property, assets and rights primarily related to, primarily used in, or primarily dedicated to, the
conduct of the Business as currently conducted by Seller. No Affiliate of Seller or any other Person holds any right, title or interest in any of the Acquired Assets. The Acquired
Assets are adequate to conduct the Business as currently conducted.
 
 



 
 

3.15. Financial Advisors/Broker Fees. None of Seller nor any Person acting on its behalf has paid or become obligated to pay any fee or commission to any broker,
finder or intermediary for or on account of the transactions contemplated by this Agreement.
 

3.16. Customers and Suppliers.
 

(a) Schedule 3.16(a) sets forth (i) a list of names and addresses of top ten customers of the Business (the “Material Customers”) and the top ten suppliers of the
Business (the “Material Suppliers”) and the dollar amount of purchase or sales which each such customer or supplier represented through June 30, 2022.
 

(b) Except as set forth in Schedule 3.16(b), there exists no actual or written threat of, termination, cancellation, reduction or limitation of, or any modification or
change in, the business relationship of Seller with any Material Customer or group of Material Customers, or whose purchases individually or in the aggregate are material to
Seller or the operation of the Business, or with any Material Supplier or group of Material Suppliers, or whose sales individually or in the aggregate are material to Seller or the
operation of the Business, and there exists no present or reasonably foreseeable condition or state of facts or circumstances involving Material Customers or Material Suppliers
which would reasonably be expected to cause a Seller Material Adverse Effect.
 

ARTICLE IV
 

REPRESENTATIONS AND WARRANTIES OF PURCHASER
 
Seller hereby represents and warrants to Purchaser as follows:
 

4.1. Organization and Corporate Power. Purchaser (a) is a corporation duly organized, validly existing and in good standing under the Laws of the State of Delaware
and (b) is duly qualified to do business as a foreign corporation and is in good standing in all jurisdictions where the failure so to qualify would have a Purchaser Material
Adverse Effect. Purchaser has full power and authority to execute, deliver and perform this Agreement and the Related Agreements and to consummate the transactions
contemplated hereby.
 

4.2. Authorization. This Agreement and the Related Agreements have been duly authorized, executed and delivered by Purchaser and constitutes or, when executed
will constitute, a valid and legally binding agreement of Purchaser, enforceable in accordance with their respective terms, except as enforceability may be limited by
bankruptcy, insolvency, reorganization, moratorium or other similar Laws relating to or affecting creditors’ rights generally or general principles of equity (regardless of
whether enforcement is sought in a proceeding in equity or at law).
 

4.3. Governmental Consents. No Consent of any Governmental Authority is required to be obtained or made by Purchaser in connection with the execution, delivery,
and performance by Purchaser of this Agreement and the transactions contemplated hereby, except for such Consents which if not obtained or made would not reasonably be
expected to have, individually or in the aggregate, a Purchaser Material Adverse Effect.
 
 



 
 

4.4. No Breach. The execution, delivery and performance by Purchaser of this Agreement, the Related Agreements or any other instruments, agreements, certificates
and documents contemplated hereby or thereby will not violate or conflict with any provision of the Articles of Incorporation of Purchaser; nor do such actions constitute a
default of or require the consent or approval under any agreement or instrument to which Purchaser is a party or by which Purchaser’s assets are bound, or require Purchaser to
obtain the approval or consent of any Governmental Authority; nor will such actions materially violate any applicable Law presently applicable to Purchaser.
 

4.5. Financial Advisors; Broker Fees. Neither Purchaser nor any Person acting on its behalf has paid or become obligated to pay any fee or commission to any broker,
finder or intermediary for or on account of the transactions contemplated by this Agreement.
 

4.6. Litigation. There are no actions, suits or proceedings pending or, to Purchaser’s knowledge, threatened against or affecting Purchaser or its Affiliates at law or in
equity, by or before any Governmental Authority, arbitrator or any other Person, which could adversely affect Purchaser’s performance under this Agreement and/or the Related
Agreements to which it is a party or the consummation of the transactions contemplated thereby.
 

ARTICLE V COVENANTS AND AGREEMENTS
 

5.1. Conduct of the Business. From the date hereof until the Closing, except as otherwise provided in this Agreement or consented to in writing by Purchaser, Seller
shall (x) conduct the Business in the Ordinary Course of Business and (y) use reasonable best efforts to maintain and preserve intact its current Business organization,
operations and franchise and to preserve the rights, franchises, goodwill and relationships of its employees, customers, lenders, suppliers, regulators and others having
relationships with the Business.
 

5.2. Public Statements. Unless required by applicable Law, including the rules and regulations of any securities exchange, no press release or public announcement
related to this Agreement or the transactions contemplated herein or any other announcement or communication shall be issued or made by any Party without the advance
approval of the other Party, in which case the non-disclosing Party shall be provided a reasonable opportunity to review and provide suggested comments concerning the
disclosure contained in such press release, announcement or communication prior to issuance, distribution or publication; provided, however, that if any disclosure related to
this Agreement, or the transactions contemplated herein, is required by applicable Law, including the rules and regulations of any securities exchange, Purchaser shall have the
right to review and comment on such disclosure and Seller shall reasonably consider including such comments prior to making such disclosure. The foregoing shall not limit
Seller from publicly filing the Agreement and making additional disclosures in connection therewith, in each case as required by applicable Law and securities regulations.
 

5.3. Consents Not Obtained at Closing.
 

(a) To the extent any Contract is not capable of being assigned without the consent or waiver of the other party thereto or any third party (including any
Governmental Authority), or if such assignment or attempted assignment would constitute a breach thereof or a violation of any Law or Order, neither this Agreement nor the
Bill of Sale shall constitute an assignment or an attempted assignment of such Contract.
 

(b) If any such consents and waivers are not obtained with respect to any Contract, the Bill of Sale shall constitute an equitable assignment by Seller to Purchaser
of all of Seller’s rights, benefits, title and interest in and to such Contract, to the extent permitted by Law, and Purchaser shall be deemed to be Seller’s agent for the purpose of
completing, fulfilling and discharging all of Seller’s rights and liabilities arising after the Closing Date under such Contract, and Seller shall take all necessary steps and actions
to provide Purchaser with the benefits of such Contract.
 
 



 
 

5.4. Cooperation. After the Closing, Seller shall, at the Parties’ shared expense, cooperate, as and to the extent reasonably requested by Purchaser, in connection with
any litigation, arbitration or similar proceeding brought by or against any third party in connection with (i) any transaction contemplated by this Agreement or (ii) any fact or
condition relating to the Acquired Assets or the Business. Such cooperation shall include making available to Purchaser the relevant books, records, information and employees
of Seller, allowing the relevant personnel of Seller to assist Purchaser in participating in any such matter, executing and delivering documents or instruments and taking all such
action as Purchaser reasonably requests in connection with such matter.
 

5.5. Commercially Reasonable Efforts. Subject to the terms and conditions of this Agreement, Purchaser and Seller each will use their commercially reasonable efforts
to cooperate and to take, or cause to be taken, all actions and to do, or cause to be done, all things necessary or desirable to consummate the transactions contemplated by this
Agreement.
 

5.6. Specific Performance. Each of Purchaser and Seller acknowledges and agrees that the other party would be damaged irreparably in the event any provision of this
Agreement is not performed in accordance with its specific terms or is otherwise breached. Accordingly, each of Purchaser and Seller agree that the other party shall be entitled
to seek an injunction or injunctions to prevent breaches of the provisions of this Agreement and to enforce specifically this Agreement and the terms and provisions hereof in
any Action instituted in any court in the United States or in any state having jurisdiction over the parties and the matter in addition to any other remedy to which they may be
entitled pursuant hereto.
 

5.7. Further Assurances. In the event that at any time after the Closing any further action is necessary or desirable to carry out the purposes of this Agreement,
including, but not limited to, transferring any Business Intellectual Property or Permits so that Purchaser becomes the holder of record of such Business Intellectual Property or
Permits, each of the parties hereto will take such commercially reasonable further action (including the execution and delivery of such further instruments and documents) as
any other party hereto reasonably may request. Without limiting the foregoing, Seller agrees to cooperate with Purchaser and its respective Affiliates with any post-Closing
notification requirements and shall provide such information to Purchaser and its Affiliates as such Persons may reasonably require to complete such notification.
 

5.8. Access to Books and Records. From the date hereof until the Closing, Seller shall provide Purchaser and its authorized representatives with reasonable access,
during normal business hours and upon reasonable written notice, to the books and records of Seller related to the Business in order for Purchaser to have the opportunity to
make reasonable investigation thereof, in each case, if (a) permitted under applicable Law, (b) such books and records are not subject to confidentiality agreements or other
non-disclosure obligations, (c) disclosing such books and records would not adversely affect any attorney-client privilege, work product or similar privilege and (d) such access
does not unreasonably disrupt the operations of the Business.
 

5.9. Confidentiality. Subject to Section 5.8, Purchaser shall not (and shall cause its employees, agents, representatives and Affiliates not to) contact, in any manner, any
officer, director, employee, manager, customer, supplier or other business relation of Seller prior to the Closing without the prior written consent of Seller.

 
 



 
 

5.10. Receivables. From and after the Closing, if Purchaser or its Affiliates receives or collects any funds relating to any Excluded Asset, Purchaser or its Affiliate
shall remit any such funds to the applicable Seller within five Business Days after its receipt thereof.
 

5.11. Royalties. Purchaser agrees to pay Seller the royalties specified in the Royalties Schedule described in Section 5.11(e) (“Royalties”). All payments will be in U.S.
dollars via wire transfer of immediately available funds to an account designated by Seller within 90 days of the end of each calendar year in which the Royalties are accrued.
 

(a) Royalty Statement. Purchaser agrees to provide Seller with a written statement each year with each Royalty payment setting forth the Revenue received based
on the Business for the previous calendar year.
 

(b) Records. Purchaser agrees to keep true and accurate records containing all data necessary for the proper computation of the Royalties associated with the
Royalties Schedule described in Section 5.11(e) (below). Such records shall be available for inspection by Seller and/or Seller’s designated accountant at least once a calendar
year, by Seller providing at least twenty-one (21) days prior written notice to Purchaser, and shall remain available for a period of at least three (3) years after the calendar year
in which the Royalties accrued. Any adjustments to the Royalty payments specified in the Royalties Schedule described in Section 5.11(e) to compensate for any errors or
omissions relating to the amounts payable under the Royalties Schedule shall be made by Purchaser within thirty (30) days of notification of the adjustment. The costs of any
such inspection, including, but not limited to, any costs incurred by Seller via Seller’s accountant(s) and/or attorney(s), shall be borne by the Purchaser in the event that errors
or omissions are found greater than $3,000 in any one year.
 

(c) Confidential Information. Information obtained from Purchaser regarding any Royalties shall be held in strict confidence by Seller and is not to be used for any
other purpose except to verify the accuracy of the Royalties and fees paid to Seller according to the Royalties Schedule described in Section 5.11(e). In case of dispute relating
to the amount of the Royalties owed or paid and of further litigation relating thereto, or in the case of a disclosure required by law or regulation, Seller shall be free to make use
of the information collected regarding any royalties. Seller shall also be permitted to disclose such Royalty information to its Affiliates, accountants, legal advisors, agents,
investors, and contractors; provided that such parties are bound by comparable confidentiality restrictions.
 

(d) Late Payment. Any amounts payable to Seller that remain unpaid after the due date per Section 5.11(e) shall be subject to a late payment charge equal to 5%
above the then current SOFR rate for payment default, from the due date until such amount is paid.
 

(e) Royalties Schedule. Royalties shall be calculated based on the Revenue received using the following schedule.
 

Years  Percentage of Revenue  Due Date
1-5   5% 90 days from year end

 
5.12. Governmental Approvals and Consents. Each party hereto shall, as promptly as possible, use its commercially reasonable efforts to obtain, or cause to be

obtained, all consents, authorizations, orders and approvals from all Governmental Authorities that may be or become necessary for its execution and delivery of this
Agreement and the performance of its obligations pursuant to this Agreement and the Related Agreements. Each party shall cooperate with the other party and its Affiliates in
promptly seeking to obtain all such consents, authorizations, orders and approvals. The parties hereto shall not willfully take any action that will have the effect of delaying,
impairing or impeding the receipt of any required consents, authorizations, orders and approvals.

 
 



 
 

(b) Seller and Purchaser each will, upon request by the other, furnish the other with all information concerning itself, its subsidiaries, directors, officers and
stockholders and such other matters as may be reasonably necessary or advisable in connection with any statement, filing, notice or application made by or on behalf of
Purchaser, Seller or any of their respective subsidiaries to any third party and/or any Governmental Authority in connection with the transactions contemplated by this
Agreement.
 

(c) Seller and Purchaser shall, subject to applicable Law, promptly (i) cooperate and coordinate with the other in the taking of the actions contemplated by Section
5.13(a) and (ii) supply the other with any information that may be reasonably required in order to effectuate the taking of such actions. Each party hereto shall, subject to
applicable Law, promptly inform the other party or parties hereto, as the case may be, of any communication from any Governmental Authority regarding any of the
transactions contemplated by this Agreement. If Seller or Purchaser receive a request for additional information or documentary material from any Governmental Authority
with respect to the transactions contemplated by this Agreement, then it shall use commercially reasonable efforts to make, or cause to be made, as soon as reasonably
practicable and after consultation (subject to Applicable Law) with the other party, an appropriate response in compliance with such request, and, if permitted by Applicable
Law and by any applicable Governmental Authority, provide the other party’s counsel with advance notice and the opportunity to attend and participate in any meeting with any
Governmental Authority in respect of any filing made thereto in connection with the transactions contemplated by this Agreement
 

ARTICLE VI SURVIVAL; INDEMNIFICATION
 

6.1. Survival. The representations and warranties of the Parties contained herein or in any other certificate or other writing delivered pursuant hereto shall survive the
Closing and shall expire on the date that is twelve (12) months after the Closing Date (the “Survival Period”);
 

6.2. Indemnification by Seller. Seller agrees to indemnify Purchaser and each of its Affiliates and their respective officers, directors, employees and agents
(collectively, “Purchaser Indemnitees”) against, and agrees to hold each of them harmless from, any and all Losses incurred or suffered by them arising out of or relating to any
of the following:
 

(a) any breach of or any inaccuracy in any representation or warranty made by Seller pursuant to this Agreement;
 

(b) any breach of or failure by Seller to perform any covenant or obligation of Seller set forth in this Agreement;
 

(c) any Liabilities not expressly assumed hereunder (including any Liability for any Excluded Tax);
 

(d) the use, operation or ownership of any of the Acquired Assets or the Business on or prior to the Closing Date whether discovered prior to, on or after the
Closing Date; and

 
 



 
 

6.3. Indemnification by Purchaser. Purchaser agrees to indemnify Seller and each of its Affiliates, officers, directors, employees and agents (collectively, “Seller
Indemnitees”) against, and agrees to hold each of them harmless from, any and all Losses incurred or suffered by them arising out of or relating to any of the following:
 

(a) any breach of or any inaccuracy in any representation or warranty made by Purchaser pursuant to this Agreement;
 

(b) any breach of or failure by Purchaser to perform any covenant or obligation of Purchaser set out or contemplated in this Agreement; and
 

(c) Liabilities and obligations to the extent relating to Purchaser’s operation of the Business and the Acquired Assets on and after the Closing; provided, however,
that such Losses do not relate to Losses for which any Purchaser Indemnitee is entitled to indemnification under this Agreement.
 

6.4. Indemnification Procedures.
 

(a) Notice of Claims; Assumption of Defense. The indemnified Party shall give prompt notice to the indemnifying Party, in accordance with the terms of Section
9.3, of the assertion of any claim, or the commencement of any suit, action or proceeding by any Person, in respect of which indemnity may be sought hereunder, specifying
with reasonable particularity the basis therefor and giving the indemnifying Party such information with respect thereto as the indemnifying Party may reasonably request, but
the giving of such notice shall not be a condition precedent to indemnification hereunder (unless the indemnifying Party is actually prejudiced by the failure to give notice). The
indemnifying Party may, at its own expense, (i) participate in the defense of any claim, suit, action or proceeding and (ii) upon notice to the indemnified Party and the
indemnifying Party’s written agreement that the indemnified Party is entitled to indemnification pursuant to Section 6.2 or Section 6.3 for Losses arising out of such claim, suit,
action or proceeding, at any time during the course of any such claim, suit, action or proceeding, assume the defense thereof; provided, however, that (A) the indemnifying
Party’s counsel is reasonably satisfactory to the indemnified Party; (B) the indemnifying Party has confirmed in writing its responsibility for such Losses to such indemnified
Party under Section 6.2 or 6.3, as applicable and (C) the indemnifying Party shall thereafter consult with the indemnified Party upon the indemnified Party’s reasonable request
for such consultation from time to time with respect to such claim, suit, action or proceeding. If the indemnifying Party assumes such defense, the indemnified Party shall have
the right (but not the duty) to participate in the defense thereof and to employ counsel, at its own expense, separate from the counsel employed by the indemnifying Party. If,
however, in the opinion of the indemnified Party’s counsel, the representation by the indemnifying Party’s counsel of both the indemnifying Party and the indemnified Party
would present such counsel with a conflict of interest, then such indemnified Party may employ separate counsel to represent or defend it in any such claim, action, suit or
proceeding and the indemnifying Party shall pay the fees and disbursements of such separate counsel. Whether or not the indemnifying Party chooses to defend or prosecute
any such claim, suit, action or proceeding, all of the Parties shall cooperate in the defense or prosecution thereof.
 

(b) Settlement or Compromise. Any settlement or compromise made or caused to be made by the indemnified Party or the indemnifying Party, as the case may be,
of any such claim, suit, action or proceeding of the kind referred to in this Section 6.4 shall also be binding upon the indemnifying Party or the indemnified Party, as the case
may be, in the same manner as if a final judgment or decree had been entered by a court of competent jurisdiction in the amount of such settlement or compromise; provided,
however, that the indemnifying Party shall not settle or compromise any such claim, or otherwise acknowledge or admit the validity of such claim or any Liability in respect
thereof if such settlement, compromise, acknowledgement or admission (i) would result in an order, injunction or other equitable remedy in respect of the indemnified Party or
would otherwise have a direct adverse effect upon the indemnified Party’s continuing operations, (ii) would give rise to any Liability on the part of the indemnified Party for
which the indemnifying Party shall have not agreement in writing that such indemnifying Party is solely obligated to satisfy and discharge the claim, (iii) would result in
Liabilities which, taken together with other existing claims under this Article VII, would not be fully indemnified hereunder, or (iv) would reasonably be expected to increase
the Liability of the indemnified Party for Taxes after the Closing Date; in each case, without the prior written consent of the indemnified Party, which consent will not be
unreasonably withheld or delayed. The indemnified Party will give the indemnifying Party at least 30 days’ notice of any proposed settlement or compromise of any claim, suit,
action or proceeding it is defending, during which time the indemnifying Party may assume the defense of, and responsibility for, such claim, suit, action or proceeding and if it
does so the proposed settlement or compromise may not be made.
 
 



 
 

(c) Failure of Indemnifying Party to Act. In the event that the indemnifying Party does not elect to assume the defense of any claim, suit, action or proceeding,
then any failure of the indemnified Party to defend or to participate in the defense of any such claim, suit, action or proceeding or to cause the same to be done, shall not relieve
the indemnifying Party of its obligations hereunder; provided, however, that the indemnified Party shall have given the indemnifying Party at least 30 days’ notice of its
proposed failure to defend or participate and affords the indemnifying Party the opportunity to assume the defense thereof prior to the end of such period.
 

(d) Procedure for Indemnification. Upon becoming aware of a claim for indemnification hereunder (whether as a result of any claim, suit, action or proceeding of
the kind referred to in this Section 6.5 or in connection with any Losses which the indemnified Party deems to be within the ambit of this Article VII or otherwise), the
indemnified Party shall give, in accordance with the terms of Section 8.3, notice of such claim (a “Claim Notice”) to the indemnifying Party, providing reasonable detail of how
the claim has arisen and an estimate (if possible) of the amount the indemnified Party reasonably anticipates that it will be entitled to on account of indemnification by the
indemnifying Party. If the indemnifying Party does not object to such indemnification claim within thirty (30) days of receiving notice thereof, the amount of such Claim Notice
shall be deemed final and undisputed and the indemnified Party shall be entitled to recover the amount of such claim.
 

6.5. Calculation of Indemnity Payments. The amount of any Loss for which indemnification is provided under this Article VI shall be net of any amounts recovered or
recoverable by the indemnified Party under insurance policies with respect to such Loss and shall be (a) increased to take account of any net Tax cost actually incurred by the
indemnified Party arising from the receipt of indemnity payments hereunder (grossed up for such increase) and (b) reduced to take account of any net Tax benefit actually
realized by the indemnified Party arising from the incurrence or payment of any such indemnified amount. In computing the amount of any such Tax cost or Tax benefit, the
indemnified Party shall be deemed to recognize all other items of income, gain, loss, deduction or credit before recognizing any item arising from the receipt of any indemnity
payment hereunder or the incurrence or payment of any indemnified amount. For purposes of determining the existence of, and calculating the amount of, any Losses arising
out of or resulting from any breach of any representation or warranty of any Party set forth in this Agreement, any reference to “Material Adverse Effect” or “materiality” or
other correlative terms in such representations or warranties shall be disregarded.
 

6.6. Right of Setoff. With respect to claims for Losses under this Article VII by any Purchaser Indemnitee, such Purchaser Indemnitee shall have the right to demand
from Seller satisfaction of such excess amounts:
 

(a) First, by payment of cash; and
 

(b) Second, through a set-off against any amounts owed by Purchaser to Seller under this Agreement or any Related Agreement.
 

 



 
 
For the avoidance of doubt, neither the exercise of nor the failure to exercise such right of setoff or to give a notice of a claim under the Escrow Agreement will constitute an
election of remedies or limit Purchaser in any manner in the enforcement of any other remedies that may be available to it.
 

6.7. Tax Treatment of Indemnity Payments. For all Tax purposes, Purchaser and Seller agree to treat (and shall cause each of their respective Affiliates to treat) any
indemnity payment under this Agreement as an adjustment to the Purchase Price, unless otherwise required by Law.
 

6.8. Expiration of Claims. The ability of any Purchaser Indemnitee to receive indemnification from Seller under Section 6.2(a), shall terminate upon expiration of the
Survival Period. If a Purchaser Indemnitee made a claim for indemnification pursuant to Section 6.2(a) prior to the expiration of the Survival Period, such claim and the right to
be indemnified hereunder with respect to such claim shall survive the expiration of the Survival Period until the final resolution of such claim and the payment of all
indemnifiable amounts with respect thereto (if any).
 

ARTICLE VII TAX MATTERS
 

7.1. Filing of Tax Returns. Seller, at its sole cost and expense, shall timely file all Tax Returns to be filed prior to the Closing with respect to the Business and the
Acquired Assets, and all Tax Returns of Seller, and timely pay all Taxes due with respect to such Tax Returns. To the extent any such Tax Return could affect the Taxes of
Purchaser, such Tax Return shall be prepared consistently with the practices and procedures of Seller before the date hereof. Purchaser, at its sole cost and expense, shall timely
file all Tax Returns with respect to the Business and the Acquired Assets due after the Closing Date and all Tax Returns of Purchaser. Purchaser shall deliver any Tax Return
with respect to the Business and the Acquired Assets due after the Closing Date that relates to periods before the Closing Date and was not prepared consistently with past
practices, procedures, or accounting methods to Seller for Seller’s review and comment. Purchaser shall incorporate any timely and reasonable comments made by Seller in the
final Tax Return prior to filing. No failure or delay of Purchaser in providing such Tax Returns for Seller to review shall reduce or otherwise affect the obligations or liabilities
of Seller pursuant to this Agreement except to the extent Seller is actually prejudiced by such delay or failure.
 

7.2. Allocation of Taxes. For purposes of this Agreement, if any Tax (or Tax refund) relates to a period that begins on or before and ends after the Closing Date, the
Parties shall use the following conventions for determining the portion of such Tax (or Tax refund) that relates to a Pre-Closing Tax Period and the portion that relates to a Post-
Closing Tax Period: (a) in the case of property Taxes and other similar Taxes imposed on a periodic basis, the amount of Taxes (or Tax refunds) attributable to the Pre-Closing
Tax Period shall be determined by multiplying the Taxes for the entire period by a fraction, the numerator of which is the number of calendar days in the portion of the period
ending on the Closing Date and the denominator of which is the number of calendar days in the entire period, and the remaining amount of such Taxes (or Tax refunds) shall be
attributable to the Post-Closing Tax Period; and (b) in the case of all other Taxes (including income Taxes, employment Taxes and sales and use Taxes), the amount of Taxes (or
Tax refunds) attributable to the Pre-Closing Tax Period shall be determined as if a separate return was filed for the period ending as of the end of the day on the Closing Date
using a “closing of the books methodology,” and the remaining amount of the Taxes (or Tax refunds) for such period shall be attributable to the Post-Closing Tax Period. For
purposes of clause (b), any item determined on an annual or periodic basis (including amortization and depreciation deductions and the effects of graduated rates) shall be
allocated to the portion of the period ending on the Closing Date based on the mechanics set forth in clause
(a) for periodic Taxes.
 
 



 
 

7.3. Cooperation on Tax Matters. Purchaser and Seller shall (a) assist in the preparation and timely filing of any Tax Return relating to the Business or the Acquired
Assets; (b) assist in any audit or other proceeding with respect to Taxes or Tax Returns relating to the Business or the Acquired Assets; (c) retain for the full period of any
statute of limitations and make available any information, records, or other documents relating to any Taxes or Tax Returns relating to the Business or the Acquired Assets; (d)
provide any information required to allow Purchaser or Seller to comply with all information reporting or withholding requirements contained in the Code or other applicable
Laws; and (e) provide certificates or forms, and timely execute any Tax Return that are necessary or appropriate to establish an exemption for (or reduction in) any Transfer
Tax.
 

7.4. Transfer Taxes. Any and all goods and services, sales, use, purchase and transfer Taxes, including any value added, excise, stock transfer, gross receipts, stamp
duty, real estate transfer and real, personal, or intangible property transfer Taxes and other such Taxes and any conveyance fees or recording charges due by reason of the
transfer of the Acquired Assets, including any interest or penalties in respect thereof (the “Transfer Taxes”) shall be paid fifty percent (50%) by Seller and fifty percent (50%)
by Purchaser. Purchaser shall make any required filings with respect to Transfer Taxes and Seller shall promptly pay its portion of Transfer Taxes to Purchaser.
 

7.5. Tax Refunds. All refunds for Taxes that are Excluded Taxes and one hundred percent (100%) of all refunds for any Transfer Taxes shall, in each case, be for the
benefit of Seller; provided, however, any refund for any such Tax that Purchaser paid that Seller has not indemnified for under this Agreement shall be for the benefit of
Purchaser. To the extent Purchaser receives a refund that is for the benefit of Seller, Purchaser shall promptly pay the amount of such refund to Seller (without interest, other
than interest received from the applicable Governmental Authority, and net of any out-of-pocket costs or Taxes incurred by Purchaser with respect to obtaining such refund).
All refunds for Taxes (other than Excluded Taxes), and all refunds for Taxes attributable to the Acquired Assets, the Business, or any employee of the Business or Seller for any
Post-Closing Tax Period shall be for the benefit of Purchaser. To the extent Seller receives a refund that is for the benefit of Purchaser, Seller shall promptly pay the amount of
such refund to Purchaser (without interest, other than interest received from the applicable Governmental Authority, and net of any reasonable out-of-pocket costs or Taxes
incurred by Seller with respect to obtaining such refund).
 

ARTICLE VIII TERMINATION
 

8.1. This Agreement may be terminated at any time prior to the Closing:
 

(a) by the mutual written consent of Purchaser and Seller;
 

(b) by Purchaser, if there has been a violation or breach by Seller of any covenant, representation or warranty of Seller contained in this Agreement that would
prevent the satisfaction of any condition to the obligation of Purchaser to consummate the Closing, and such violation or breach has not been expressly waived in writing by
Purchaser, or has not been cured by Seller within thirty (30) days after written notice thereof from Purchaser (or has not been cured by Seller within five (5) days after written
notice thereof from Purchaser in the event such Seller fails to consummate the Closing on the second Business Day following satisfaction or waiver of each of the conditions set
forth in Article II (other than conditions that are to be satisfied at Closing)).

 
 



 
 

(c) by Seller, if there has been a violation or breach by Purchaser of any covenant, representation or warranty contained in this Agreement that would prevent the
satisfaction of any condition to the obligations of Seller to consummate the Closing, and such violation or breach has not been expressly waived in writing by Seller, or has not
been cured by Purchaser within thirty (30) days after written notice thereof from Seller (or has not been cured by Purchaser within five (5) days after written notice thereof from
Seller in the event Purchaser fails to consummate the Closing on the second Business Day following satisfaction or waiver of each of the conditions set forth in Article II (other
than conditions that are to be satisfied at Closing)).
 

(d) by either Purchaser or Seller, if the transactions contemplated hereby have not been consummated on or prior to December 31, 2022 (the “Termination Date”);
provided, that (i) if the satisfaction, or waiver by the appropriate party, of all of the conditions contained in Article II hereof (other than those conditions that by their terms or
nature are to be satisfied at the Closing) occurs two Business Days or less prior to the Termination Date, then neither Purchaser nor Seller shall be permitted to terminate this
Agreement pursuant to this Section 8.1(d) until the third Business Day after the Termination Date; and (ii) neither Purchaser nor Seller shall be entitled to terminate this
Agreement pursuant to this Section 8.1(d) if such Person’s or its Affiliates’ breach of this Agreement has prevented the consummation of the transactions contemplated hereby.
 

(e) by either Purchaser or Seller, if any Governmental Authority issues any order, judgment, injunction, decree or other legally binding pronouncement
permanently enjoining, restraining or otherwise prohibiting the transactions contemplated hereby, which shall have become final and non- appealable; provided, that the party
seeking termination of this Agreement pursuant to this Section 8.1(e) used commercially reasonable efforts (in accordance with the terms of this Agreement and Section 5.12)
to resist and otherwise challenge the entry of such order, judgment, injunction, decree or other legally binding pronouncement.
 

8.2. Effect of Termination. In the event of any termination of this Agreement as provided above, this Agreement shall immediately become void and of no further force
or effect (other than this Section 8.2 and Article IX hereof and the Confidentiality Agreement, which shall survive the termination of this Agreement in accordance with their
terms), and there shall be no liability on the part of any of Purchaser or Seller to any other party hereunder, except that each party hereto shall be liable for any fraud or any
willful breach of this Agreement that was committed prior to such termination. For purposes of clarification, if a party does not consummate the transactions contemplated
hereby at the time required hereby in circumstances in which all of the conditions set forth in Section 2.4 or 2.5, as applicable, have been satisfied (or could be satisfied at the
Closing), such circumstance or failure to close shall be deemed to be a willful breach of this Agreement.
 

ARTICLE IX MISCELLANEOUS
 

9.1. Expenses. Seller, on the one hand, and Purchaser, on the other hand, shall each pay its own expenses (including the fees and expenses of their respective agents,
representatives, counsel and accountants) incidental to the preparation, negotiation, and consummation of this Agreement and the transactions contemplated hereby.
 

9.2. Bulk Sales Laws. The Parties waive compliance with the requirements of the applicable Bulk Sales Laws in connection with the consummation of the transactions
contemplated hereby.

 
 



 
 

9.3. Notices. Any notice, request, demand or other communication given by any Party under this Agreement (each a “notice”) shall be in writing, may be given by a
Party or its legal counsel, and shall be deemed to be duly given (a) when personally delivered, or (b) upon delivery by an internationally recognized express courier service
which provides evidence of delivery, or (c) when three (3) days have elapsed after its transmittal by registered or certified mail, postage prepaid, return receipt requested,
addressed to the Party to whom directed at that Party’s address as it appears below or another address of which that Party has given notice, (d) when delivered by facsimile
transmission if a copy thereof is also delivered in person or by overnight courier, or (e) on the date of transmission if sent by electronic mail. Notices of address change shall be
effective only upon receipt notwithstanding the provisions of the foregoing sentence.
 
If to Seller, to:
 
Cemtrex, Inc.
135 Fell Ct
Hauppauge, NY 11788 Attn: Board of Directors 
Email: board@cemtrex.com
 
If to Purchaser, to:
 
Saagar Govil
276 Greenpoint Ave, Ste 209
Brooklyn, NY 11222
Email: sgovil@smartdesk.com
 

9.4. Successors and Assigns. This Agreement shall be binding upon and inure to the benefit of the Parties and their respective successors and assigns. This Agreement
or any part thereof, may not be assigned without the prior written consent of the other Parties, which consent may be withheld in the sole discretion of the other Parties;
provided, however, that Purchaser may, without the consent of Seller, (a) collaterally assign its rights under this Agreement to any Person that provides funds to Purchaser or its
Affiliates, (b) assign any or all of its rights and obligations to one or more Affiliates of Purchaser or (c) assign any or all of its rights and obligations to any acquirer of all or
substantially all of the Business, whether by merger, asset purchase, stock purchase or otherwise.
 

9.5. Entire Agreement; Modification. This Agreement supersedes all prior agreements and understandings between the Parties or any of their respective Affiliates
(written or oral) relating to the subject matter hereof, and is intended to be the entire and complete statement of the terms of the agreement between the Parties, and may be
amended or modified only by a written instrument executed by the Parties. The waiver by one Party of any breach of this Agreement by the other Parties shall not be considered
to be a waiver of any succeeding breach (whether of a similar or a dissimilar nature) of any such provision or other provision or a waiver of any such provision itself. No
representation, inducement, promise, understanding, condition or warranty not set forth herein has been made or relied upon by any Party.
 

9.6. Section and Other Headings. The section and other headings contained in this Agreement are for reference purposes only and shall not in any way affect the
meaning or interpretation of this Agreement.
 

9.7. Governing Law. This Agreement shall be exclusively interpreted and governed by the Laws of the State of Delaware, without regard to its conflict of law
provisions.

 
 



 
 

9.8. Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be deemed to be an original, and such counterparts shall together
constitute one and the same instrument.
 

9.9. Further Assurances. Each of the Parties shall execute such documents and other papers and take such further actions as may be required to carry out the provisions
hereof and the transactions contemplated hereby, including for the purpose of vesting Purchaser with full right, title and interest in, to and under, and/or possession of all of the
assets used in the Business (other than the Excluded Assets), including such assets owned by any Person (other than Seller) that is an Affiliate of Seller.
 

9.10. Severability. Any provision of this Agreement which is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of
such prohibition or unenforceability without invalidating the remaining provisions hereof, and any such prohibition and unenforceability in any jurisdiction shall not invalidate
or render unenforceable such provision in any other jurisdiction.
 

9.11. No Third Party Beneficiaries. Neither this Agreement nor any provision hereof is intended to confer upon any Person (other than the Parties and as provided in
Section 9.4(a)) any rights or remedies hereunder. Without limiting the generality of the immediately preceding sentence, no employee of Seller shall acquire any rights or
remedies as a result of this Agreement, and the employees of Seller shall have no right whatsoever to enforce any provision of this Agreement.
 

9.12. Consent to Jurisdiction. The Parties hereby irrevocably consent and voluntarily submit in any suit, action or proceeding arising out of or relating to this
Agreement or any of the transactions contemplated hereby to personal jurisdiction in the State of New York in and by the federal, state and local courts located in the State of
New York, and agree that they may be served with process in any such action by certified or registered mail, return receipt requested, as provided in Section 9.3 hereof, or to
their respective registered agents for service of process in the state of their incorporation. The Parties each irrevocably and unconditionally waives and agrees not to plead, to
the fullest extent permitted by Law, any objection that it may now or hereafter have to the laying of venue or the convenience of the forum of any action with respect to this
Agreement.
 

9.13. Construction. The Parties have participated jointly in the negotiation and drafting of this Agreement. In the event an ambiguity or question of intent or
interpretation arises, this Agreement shall be construed as if drafted jointly by the Parties and no presumption or burden of proof shall arise favoring or disfavoring any Party by
virtue of the authorship of any of the provisions of this Agreement.
 

9.14. Interpretation. References in this Agreement to any gender include references to all genders, and references to the singular include references to the plural and
vice versa. The words “include”, “includes” and “including” when used in this Agreement shall be deemed to be followed by the phrase “without limitation”. Unless the
context otherwise requires, references in this Agreement to Articles, Sections and Schedules shall be deemed references to Articles and Sections of, and Schedules to, this
Agreement. Unless the context otherwise requires, the words “hereof”, “hereby” and “herein” and words of similar meaning when used in this Agreement refer to this
Agreement in its entirety and not to any particular Article, Section or provision of this Agreement. All references to contracts, agreements, leases or other arrangements shall
refer to oral as well as written matters. The table of contents and headings contained in this Agreement are for reference purposes only and shall not affect in any way the
meaning or interpretation of this Agreement.
 
 



 
 

ARTICLE X DEFINITIONS
 

10.1. Definitions. The following terms shall have the following meanings for purposes of this Agreement.
 
“Action” shall mean any (a) Order, suit, litigation, proceeding, hearing, arbitration, action, settlement agreement, corporate integrity agreement or audit or (b) claim, charge,
complaint, demand, investigation or dispute
 
“Affiliate” as applied to any Person, shall mean (a) any other Person directly or indirectly controlling, controlled by, or under common control with, that Person or (b) any
director or executive officer with respect to such Person. For the purposes of this definition, “control” (including, with correlative meanings, the terms “controlling”,
“controlled by” and “under common control with”), as applied to any Person, means the possession, directly or indirectly, of the power to direct or cause the direction of the
management and policies of that Person, whether through the ownership of voting securities or by contract or otherwise, and such “control” will be presumed if any Person
owns 30% or more of the voting capital stock or other ownership interests, directly or indirectly, of any other Person.
 
“Bulk Sales Laws” shall mean the Laws of any jurisdiction relating to bulk sales which are applicable to the sale of the Acquired Assets by Seller hereunder.
 
“Business” shall mean [_____________________________________________].
 
“Business Day” shall mean any day other than (a) a Saturday or Sunday or (b) a day on which banks are authorized to close in New York, New York.
 
“Cash” shall mean for Seller, as of any date of determination, the aggregate amount of unencumbered cash of Seller.
 
“Code” shall mean the Internal Revenue Code of 1986, as amended.
 
“Contract” shall mean any contract, lease, commitment, sales order, purchase order, agreement, indenture, mortgage, note, bond, instrument, plan or license.
 
“Employee” shall mean any and all current and former employees of Seller involved in the Business.
 
“Excluded Taxes” shall mean any Liability for the following Taxes (whether such Liability is direct or as a result of transferee or successor liability, joint and/or several
liability, pursuant to a Contract or other agreement, a result of filing a Tax Return, pursuant to an adjustment or assessment by a Governmental Authority, by an obligation to
withhold, or otherwise, and, in each case, whether disputed or not): (a) Taxes of Seller (including all income, franchise, net worth or other similar Taxes of, or imposed on,
Seller and Taxes that relate to any employee of the Business or Seller); and (b) Taxes that relate to the Business or the Acquired Assets for only the Pre-Closing Tax Period. For
avoidance of doubt, Transfer Taxes shall not be treated as an Excluded Tax and shall be governed by Section 7.4.
 
“Flow-Thru Entity” means (a) any entity, plan or arrangement that is treated for income Tax purposes as a partnership, (b) a “controlled foreign corporation” within the
meaning of section 957 of the Code, or (c) a “passive foreign investment corporation” within the meaning of section 1297 of the Code.
 
“GAAP” shall mean United States generally accepted accounting principles as in effect from time to time.
 
 



 
 
“Governmental Authority” shall mean the government of the United States or any foreign country or any state or political subdivision thereof and any entity exercising
executive, legislative, judicial, regulatory or administrative functions of or pertaining to government entities established to perform such functions.
 
“Indebtedness” shall mean, without duplication (a) all indebtedness for borrowed money, (b) all obligations issued, undertaken or assumed as the deferred purchase price of
property or services, including, without limitation, “capital leases” in accordance with United States generally accepted accounting principles (other than trade payables entered
into in the ordinary course of business), (c) all reimbursement or payment obligations with respect to letters of credit, surety bonds and other similar instruments, (d) all
obligations evidenced by notes, bonds, debentures or similar instruments, including obligations so evidenced incurred in connection with the acquisition of property, assets or
businesses, (e) all indebtedness created or arising under any conditional sale or other title retention agreement, or incurred as financing, in either case with respect to any
property or assets acquired with the proceeds of such indebtedness (even though the rights and remedies of the seller or bank under such agreement in the event of default are
limited to repossession or sale of such property), (f) all monetary obligations under any leasing or similar arrangement which, in connection with generally accepted accounting
principles, consistently applied for the periods covered thereby, is classified as a capital lease, (g) all indebtedness referred to in clauses (a) through (f) above secured by (or for
which the holder of such Indebtedness has an existing right, contingent or otherwise, to be secured by) any mortgage, lien, pledge, charge, security interest or other
encumbrance upon or in any property or assets (including accounts and contract rights) owned by any Person, even though the Person which owns such assets or property has
not assumed or become liable for the payment of such indebtedness, and (h) all contingent obligations in respect of indebtedness or obligations of others of the kinds referred to
in clauses (a) through (g) above;
 
“Intellectual Property” means all worldwide (a) trade names, trademarks, service marks, certification marks, trade dress, Internet domain names and social media accounts, all
applications and registrations for any of the foregoing, all renewals and extensions thereof and all goodwill of the Business associated with any of the foregoing
(“Trademarks”); (b) patents, utility models and industrial design registrations and applications for any of the foregoing, including all provisionals, continuations, continuations-
in-part, divisionals, reissues, reexaminations, extensions and renewals; (c) works of authorship and copyrights, including software and databases, all applications and
registrations for the foregoing, all renewals and extensions thereof and all moral rights associated with any of the foregoing; (d) trade secrets and proprietary information,
including confidential and proprietary information and know- how, inventions (whether or not patentable), invention disclosures, algorithms, designs, drawings, prototypes,
business methods, processes, discoveries, ideas, formulae, manufacturing techniques, specifications, and engineering data, (e) all moral and economic rights of authors or
inventors, however denominated, (f) any similar or equivalent rights to any of the foregoing throughout the world, (g) all copies and tangible embodiments of any of the
foregoing (in whatever form or medium), and (h) all rights to sue and recover damages for past, present and future infringement, misappropriation or other violations of any of
the foregoing.
 
“Law” shall mean any law, statute, regulation, ordinance, rule, rule of common law, order, decree, judgment, consent decree, settlement agreement or governmental requirement
enacted, promulgated, entered into, agreed or imposed by any Governmental Authority, including state, federal and foreign criminal and civil laws and/or related regulations.
 
“Leased Assets” shall mean all tangible assets subject to any personal property leases, or otherwise leased by Seller in connection with the operation of the Business.
 
 



 
 
“Liabilities” shall mean any debt, claim, obligation or liability (whether known or unknown, whether asserted or unasserted, whether absolute or contingent, whether accrued or
unaccrued, whether matured or unmatured, whether liquidated or unliquidated and whether due or to become due), including those arising under any Law or Contract and
including any liability for Taxes.
 
“Lien” shall mean, with respect to any property or asset, any security interest, lien, charge, mortgage, deed, assignment, pledge, hypothecation, encumbrance, servitude,
easement, encroachment, lease or sublease, restriction, claim, judgment, option, right of first offer, right of first refusal or interest of another Person of any kind or nature.
 
“Losses” shall mean all Liabilities, losses, costs, damages, Taxes, penalties or expenses (including attorneys’ fees and expenses and costs of investigation and litigation).
 
“Order” shall mean any judgment, order, direction, decree, stipulation, injunction, writ, charge or other restriction of any Governmental Authority.
 
“Ordinary Course of Business” shall mean the ordinary course of business consistent with past custom and practice (including with respect to quantity and frequency).
 
“Permitted Liens” means, collectively:
 

(a) Those items set forth in Section 3.8 of the Disclosure Schedule;
 

(b) Liens for Taxes not yet due and payable;
 

(c) mechanics’, carriers’, workmen’s, repairmen’s or other like liens arising or incurred in the Ordinary Course of Business or amounts that are not delinquent
and which are not, individually or in the aggregate, material to the Business or the Acquired Assets;
 

(d) easements, rights of way, zoning ordinances and other similar encumbrances affecting leased real property which are not, individually or in the aggregate,
material to the Business or the Acquired Assets, which do not prohibit or interfere with the current operation of any leased real property and which do not render title to any
leased real property unmarketable;
 

(e) liens arising under original purchase price conditional sales contracts and equipment leases with third parties entered into in the Ordinary Course of
Business which are not, individually or in the aggregate, material to the Business or the Acquired Assets.
 
“Person” shall mean an individual, a partnership, a corporation, a limited liability company, an association, a joint stock company, a trust, a joint venture, an unincorporated
organization, any other business entity or a Governmental Authority (or any department, agency, or political subdivision thereof).
 
“Post-Closing Tax Period” shall mean any Tax period (or portion thereof) beginning on or after the day immediately following the Closing Date.
 
“Pre-Closing Tax Period” shall mean any Tax period (or portion thereof) that ends on or prior to the Closing Date.
 
 



 
 
“Professional” means any Person employed, engaged by or otherwise providing services for or on behalf of Seller, for which a license from any board or other Governmental
Authority regulating professional services is required.
 
“Purchaser Material Adverse Effect” shall mean a material and adverse effect on (a) the results of the operations or financial condition or assets of Purchaser, or (b) the ability
of Purchaser to consummate timely its obligations under this Agreement; provided, however, that “Material Adverse Effect” shall not include any event, occurrence, fact,
condition or change, directly or indirectly, arising out of or attributable to: (i) general economic or political conditions; (ii) conditions generally affecting the industries in which
Purchaser operates; (iii) any changes in financial, banking or securities markets in general, including any disruption thereof and any decline in the price of any security or any
market index or any change in prevailing interest rates; (iv) acts of war (whether or not declared), armed hostilities or terrorism, or the escalation or worsening thereof; (v) any
action required or permitted by this Agreement or any action taken (or omitted to be taken) with the written consent of or at the written request of Seller; (vi) any matter of
which Seller is aware on the date hereof; (vii) any changes in applicable Laws or accounting rules (including GAAP) or the enforcement, implementation or interpretation
thereof; (viii) the announcement, pendency or completion of the transactions contemplated by this Agreement, including losses or threatened losses of employees, customers,
suppliers, distributors or others having relationships with Purchaser; (ix) any natural or man-made disaster or acts of God; or (x) any failure by Purchaser to meet any internal or
published projections, forecasts or revenue or earnings predictions (provided that the underlying causes of such failures (subject to the other provisions of this definition) shall
not be excluded).
 
“Related Agreements” shall mean all agreements, instruments and documents executed and delivered under this Agreement or in connection herewith.
 
“Revenue(s)” means (i) where revenues are related to the making, use, sale of a product or service covered by the Business, a gross revenue minus the following documented
expenses: refunds, allowance or credits for recalls (other than recalls arising out of Purchaser negligence, misconduct or fraud), rejected or returned products; excise, use, value
added, and sales tax (other than income taxes); tariffs, import/export duties, and customs duties; normal and customary quantity, trade, and cash discounts (other than cash
discounts for early payment) and sales commissions; freight, shipping, and insurance charges specifically included in the billing amount; and rebates required by government
rule or regulation; (ii) where revenues are related to the licensing and/or the sale of any intellectual property, the agreed upon licensing fees, sales price, and/or other payments
specified in the license and/or sales agreement minus reasonable, out of pocket expenses for outside counsel legal fees that are directly related to the licensing and/or sale.
 
“Seller’s Knowledge” shall mean the actual knowledge of [____], assuming reasonable investigation has been made regarding the relevant matter, after reviewing this
Agreement.
 
“Seller Material Adverse Effect” shall mean a material and adverse effect on (a) the results of the operations or financial condition of the Business and/or the Acquired Assets,
or (b) the ability of Seller to consummate timely its obligations under this Agreement; provided, however, that “Material Adverse Effect” shall not include any event,
occurrence, fact, condition or change, directly or indirectly, arising out of or attributable to: (i) general economic or political conditions; (ii) conditions generally affecting the
industries in which the Business operates; (iii) any changes in financial, banking or securities markets in general, including any disruption thereof and any decline in the price
of any security or any market index or any change in prevailing interest rates; (iv) acts of war (whether or not declared), armed hostilities or terrorism, or the escalation or
worsening thereof; (v) any action required or permitted by this Agreement or any action taken (or omitted to be taken) with the written consent of or at the written request of
Purchaser; (vi) any matter of which Purchaser is aware on the date hereof; (vii) any changes in applicable Laws or accounting rules (including GAAP) or the enforcement,
implementation or interpretation thereof; (viii) the announcement, pendency or completion of the transactions contemplated by this Agreement, including losses or threatened
losses of employees, customers, suppliers, distributors or others having relationships with the Seller and the Business; (ix) any natural or man-made disaster or acts of God; or
(x) any failure by the Business to meet any internal or published projections, forecasts or revenue or earnings predictions (provided that the underlying causes of such failures
(subject to the other provisions of this definition) shall not be excluded).
 
“Tax” or “Taxes” shall mean any federal, state, local, or foreign taxes, charges, fees, duties, levies, or other assessments, including gross income, net income, gross receipts, net
receipts, capital gains, gross proceeds, net proceeds, ad valorem, profits, license, payroll, employment, excise, severance, stamp, lease, occupation, equalization, premium,
windfall profits, customs duties, capital stock, franchise, profits, withholding, social security (or similar), unemployment, disability, real property, personal property (whether
tangible or intangible), sales, use, transfer, registration, value added, alternative or add-on minimum, estimated, or other tax, charges or fees of any kind whatsoever, whether
computed on a separate or consolidated, unitary or combined basis or in any other manner, including any interest, penalty, or addition thereto, whether disputed or not.
 
“Tax Return” shall mean any return (including estimated), declaration, report, claim for refund, or information return or statement relating to Taxes, filed, or to be filed, with a
Governmental Authority, including any schedule or attachment thereto, and including any amendment thereof.
 
 



 
 
IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the day and year first above written.
 
PURCHASER:
   
CXR INC.  
   
By: /s/ Saagar Govil  
Name: Saagar Govil  
Title: CEO  
   
SELLER:  
   
CEMTREX, INC.  
   
By: /s/ Paul Wyckoff  
Name: Paul Wyckoff  
Title: CFO  
 
 



 
 

DISCLOSURE SCHEDULES
 
Schedule 1.1(a)
Assumed Contracts
 
Schedule 1.1(b) 
Inventories
 
Schedule 3.4(a)
Material Contracts
 
Schedule 3.4(b)
 
Schedule 3.5(b)
Indebtedness of the Business
 
None.
 
Schedule 3.6
Undisclosed Liabilities
 
None.
 
Schedule 3.7
Certain Developments
 
None.
 
Schedule 3.10(b)
Permits
 
None.
 
Schedule 3.11
Litigation
 
None.
 
Schedule 3.16(a)
Material Customers and Material Suppliers OnXRP
 
Schedule 3.16(b)
 
 



 
 

EXHIBIT A
Bill of Sale

 
BILL OF SALE

 
BILL OF SALE, made, executed and delivered on November 22, 2022, by Cemtrex, Inc., a Delaware corporation (“Seller”) and CXR, Inc., a Delaware corporation (“Buyer”).
 

WITNESSETH
 
WHEREAS, the Seller and the Buyer are parties to that certain Asset Purchase Agreement dated November 22, 2020 by and between Buyer and Seller (the “Agreement”),
providing for, among other things, the transfer and sale to the Buyer of the Purchased Assets (such capitalized term and, except as defined herein, all other capitalized terms
used herein shall have the same meanings ascribed to them in the Agreement), and on the terms and conditions provided in the Agreement.
 
WHEREAS, the Buyer and the Seller now desire to carry out the intent and purpose of the Agreement by the Seller’s execution and delivery to the Buyer of this instrument
evidencing the sale, conveyance, assignment, transfer and delivery to the Buyer of the Purchased Assets, subject to the terms and conditions of the Agreement.
 
NOW, THEREFORE, in consideration of the foregoing premises and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
the Seller does hereby, effective from and after the date hereof, sell, convey, assign, transfer and deliver unto the Buyer and its successors and assigns, forever, the entire right,
title and interest in, to and under the Purchased Assets, subject to the terms and conditions of the Agreement and free and clear of Liens.
 
TO HAVE AND TO HOLD the Purchased Assets unto the Buyer, its successors and assigns, FOREVER. This Bill of Sale shall be construed and enforced in accordance with
applicable federal law and the laws (other than the conflict of law rules) of the State of California.
 
In the event that any provision of this Bill of Sale is construed to conflict with a provision of the Agreement, the provision of the Agreement shall be deemed to be controlling.
 
This instrument shall be binding upon and shall inure to the benefit of the respective successors and assigns of the Seller and the Buyer.
 
IN WITNESS WHEREOF, this Bill of Sale has been duly executed and delivered by a duly authorized representative of the Seller on the date first above written.
 
 



 
 
BUYER  
  
CXR, INC.  
   
By: /s/ Saagar Govil
Name: Saagar Govil
Title: CEO
   
SELLER  
  
CEMTREX, INC.  
   
By: /s/ Paul Wyckoff  
Name: Paul Wyckoff
Title: Interim CFO
 
 

 



 
EXHIBIT 10.2

 
ASSET PURCHASE AGREEMENT

 
This ASSET PURCHASE AGREEMENT (this “Agreement”) dated as of November 22, 2022, is by and between CEMTREX, INC., a Delaware corporation (“Seller”), and
SAAGAR GOVIL, through a company to be formed by Mr. Govil (“Purchaser”). Purchaser and Seller are referred to collectively herein as the “Parties”.
 
WHEREAS, Purchaser desires to acquire the Acquired Assets (as defined below) from Seller;
 
WHEREAS, Seller desires to sell to Purchaser such Acquired Assets, all as more particularly set forth in this Agreement; and
 
WHEREAS, in consideration of such sale, Purchaser will deliver to Seller the Purchase Price (as defined below), as more particularly set forth in this Agreement.
 
NOW, THEREFORE, in consideration of the premises and the mutual promises herein made, and in consideration of the representations, warranties, and covenants herein
contained, the Parties agree as follows:
 

ARTICLE I
 

PURCHASE AND SALE OF ASSETS AND ASSUMPTION OF LIABILITIES
 

1.1. Acquired Assets. Subject to the terms and conditions of this Agreement, at the Closing, Seller shall sell, assign, transfer, convey and deliver to Purchaser, and
Purchaser shall purchase, acquire and take, or cause to be purchased, acquired and taken, assignment and delivery of all of the assets owned, leased or licensed by or to Seller
(wherever located) that are primarily used in, or primarily related to, the Business, except for the Excluded Assets (all of the assets sold, assigned, transferred and delivered to
Purchaser hereunder are referred to collectively herein as the “Acquired Assets”), free and clear of all Liens. The Acquired Assets include, all of Seller’s right, title and interest
in and to the following that are used in, or related to, the Business:
 

(a) Cash. All Cash, bank accounts and lockboxes associated with the Business;
 

(b) Deposits and Prepaid Items. All deposits and advances, prepaid expenses and other prepaid items related to the Business;
 

(c) Assumed Contracts. All Contracts set forth on Schedule 1.1(a) (collectively, the “Assumed Contracts”);
 

(d) Inventories. All products, parts, supplies, materials and other inventories (wherever located), as of the Closing Date and to the
extent primarily relating to the Business, including all raw materials, work in process and finished goods inventories, and specifically including those
items described on Schedule 1.1(b) (the “Inventories”);

 
(e) Books and Records. Those books and records primarily related to the Acquired Assets set forth on Schedule 1.1(c) (the “Acquired

Records”);
 

(f) Marketing Materials. All email contact lists and any other marketing data and other information related to the Business;
 

 



 
 

(g) Intellectual Property. All Intellectual Property described on Schedule 1.1(e) (the “Business Intellectual Property”);
 

(h) Permits. All registrations, licenses, permits, registrations, certifications, variances, waivers, interim permits, permit applications,
approvals or other authorizations under any Law (the “Permits”), obtained by Seller or any Professional that are exclusively used in, or exclusively
related to, the Business;

 
(i) Personal Property. All tangible personal property, including equipment, all supplies, spare parts, tools, furniture, furnishings,

software, and hardware, used, held for use or intended to be used in the operation of the Business.
 

(j) Accounts Receivable. All accounts receivable, trade receivable, notes receivable and other receivables related to the Business.
 

(k) Causes of Action. All rights, claims or causes of action of Seller against third parties in respect of any of the Acquired Assets
described in clauses (a) through (j) above; provided, however, that such claims or rights shall not include any claims, causes of action, defenses and rights
of offset or counterclaim relating to the Excluded Assets;

 
(l) Other Assets. All other assets not specifically enumerated in this Section 1.1, but otherwise solely and primarily related to the

operation of the Business.
 

1.2. Excluded Assets. The following assets of Seller shall be retained by Seller and are not being sold or assigned to Purchaser hereunder (all of the following are
referred to collectively as the “Excluded Assets”):
 

(a) Excluded Contracts. All Contracts to which Seller is a party or by which Seller is bound (other than the Assumed Contracts);
 

(b) Cash. All Cash, bank accounts and lockboxes not associated with the Business;
 

(c) Insurance Policies. All insurance policies of Seller and prepaid expenses associated therewith not associated with the Business;
 

(d) Corporate Records. Seller’s Certificate of Incorporation, qualifications to conduct business as a foreign corporation, arrangements
with registered agents relating to foreign qualifications, taxpayer and other identification numbers, seals, minute books, stock transfer books, blank stock
certificates, all of Seller’s Tax Returns and books and records relating to Seller’s Tax Returns or otherwise relating to Tax matters of Seller, for all periods
and other documents relating to the organization, maintenance, and existence of Seller as a corporation;

 
(e) Tax Refunds. All rights and interest in any refund of Taxes to the extent such refund of Taxes is for the benefit of Seller under

Section 7.5;
 

(f) Real Property. All of Seller’s right, title and interest in and to any owned real property and any leased real property;
 

(g) Deposits and Prepaid Items. All deposits and advances, prepaid expenses and other prepaid items of Seller not related to the
Business; and

 
(h) Other Excluded Assets. All of Seller’s right, title and interest in and to all of its other assets (except for the Acquired Assets).

 
 



 
 

1.3. Assumed Liabilities. The Purchaser assumes all Liabilities relating to the Business and Acquired Assets, but no other Liabilities related to assets of Seller or to the
Seller’s business.
 

1.4. Payment of Purchase Price.
 
(a) For purposes of this Agreement, the “Purchase Price” shall be comprised of:
 

(i) $10,000 in cash payable at Closing;
 

(ii) 5% royalty of all revenues on the Business to be paid 90 days after the end of each calendar year for the next 5 years; and
 

(iii) $1,600,000 in SAFE (common equity) at any subsequent fundraising or exit above $5M with a $10M cap.
 

ARTICLE II CLOSING
 

2.1. The Closing. Upon the terms and subject to the satisfaction of the conditions contained in this Agreement, the closing (“Closing”) of the sale and purchase of the
Acquired Assets contemplated hereby shall take place on the third Business Day following the day on which the last of the conditions set forth in Section 2.4 or Section 2.5, as
applicable, to be satisfied or waived (other than those conditions that by their nature are to be satisfied at the Closing, but subject to the fulfillment or waiver of those
conditions) will be satisfied or waived in accordance with this Agreement. The Closing shall take place at the address of Seller, at 10:00 a.m., local time. The day of Closing is
referred to hereinafter as the “Closing Date.”
 

2.2. Deliveries by Seller. At the Closing, Seller shall deliver to Purchaser the following:
 

(a) a bill of sale in substantially the form attached hereto as Exhibit A (the “Bill of Sale”), duly executed by Seller;
 

(b) evidence, in form and substance reasonably satisfactory to Purchaser, that all consents, notices and authorizations necessary to transfer the Acquired
Assets to Purchaser have been obtained or given;
 

(c) execution of this Agreement and/or a separate agreement covering the obligations, at the discretion of the Parties, for the transfer of all Business
Intellectual Property, including assignments of any Business Intellectual Property; and
 

(d) other instruments of transfer reasonably required by Purchaser to evidence the transfer of the Acquired Assets to Purchaser, in each case duly executed by
Seller.
 

2.3. Deliveries by Purchaser. At the Closing, Purchaser shall deliver to Seller the following:
 

(a) $10,000 in cash payable to Seller;
 

(b) the Bill of Sale, duly executed by Purchaser in favor of Seller; and
 
(c) execution of this Agreement and/or a separate agreement covering the obligations, at the discretion of the Parties, evidencing the 5 year royalty in favor of

Seller.
 
 



 
 

2.4. Conditions to Purchaser’s Obligation. The obligation of Purchaser to consummate the transactions contemplated by this Agreement is subject to the satisfaction of
the following conditions as of the Closing:
 

(a) The representations and warranties of Seller set forth in Article III hereof shall be true and correct in all material respects as of the Closing Date as though
made on and as of the Closing Date.
 

(b) Seller shall have performed in all material respects all of the covenants and agreements required to be performed by Seller under this Agreement at or
prior to the Closing.

 
(c) No action or proceeding by or before any Governmental Authority shall be pending wherein an unfavorable judgment, decree or order would prevent the

consummation of the transactions contemplated hereby or cause such transactions to be rescinded, and no judgment, decree, order or Applicable Law that would prohibit the
consummation of the Closing shall be in effect.
 

(d) Seller shall have delivered to Purchaser the deliverables set forth in Section 2.2(a)- (c).
 

2.5. Conditions to Seller’s Obligations.
 

(a) The representations and warranties of Purchaser set forth in Article IV hereof shall be true and correct in all material respects as of the Closing Date as
though made on and as of the Closing Date.

 
(b) Purchaser shall have performed in all material respects all of the covenants and agreements required to be performed by it under this Agreement at or prior

to the Closing.
 

(c) No action or proceeding by or before any Governmental Authority shall be pending wherein an unfavorable judgment, decree or order would prevent the
consummation of the transactions contemplated hereby or cause such transactions to be rescinded, and no judgment, decree, order or applicable Law that would prohibit the
consummation of the Closing shall be in effect.
 

(d) Purchaser shall have delivered to Seller the deliverables set forth in Section 2.3(a)- (c).
 

ARTICLE III REPRESENTATIONS AND WARRANTIES OF SELLER
 
Except as set forth in the corresponding sections or subsections of the disclosure schedule in agreed form delivered to Purchaser by Seller contemporaneously with this
Agreement (the “Disclosure Schedule”), Seller hereby represents and warrants to Purchaser as follows:

 
3.1. Organization and Corporate Power. Seller is a corporation duly organized, validly existing and in good standing under the Laws of Delaware. Seller is duly

qualified to do business as a foreign corporation and is in good standing in all jurisdictions where the failure to so qualify or be in good standing would result in a Seller
Material Adverse Effect. Seller has full corporate power and authority to execute, deliver and perform this Agreement, the Related Agreements and all other instruments,
agreements, certificates and documents contemplated hereby and thereby, and to consummate the transactions contemplated hereby and thereby and to carry on the Business as
conducted at the present time.
 

3.2. Due Authorization. This Agreement and the Related Agreements have been duly authorized, executed and delivered by Seller and constitute or, when executed
will constitute, a valid and legally binding agreement of Seller, enforceable in accordance with their respective terms, except as enforceability may be limited by bankruptcy,
insolvency, reorganization, moratorium or other similar Laws relating to or affecting creditors’ rights generally or general principles of equity (regardless of whether
enforcement is sought in a proceeding in equity or at law).
 
 



 
 

3.3. No Violation; Consents.
 

(a) Except as set forth on Schedule 3.3(a), the execution, delivery and performance by Seller of this Agreement, the Related Agreements or any other
instruments, agreements, certificates and documents contemplated hereby or thereby do not and will not (i) violate any Order applicable to Seller, any of the Acquired Assets,
or the Business; (ii) violate any Law; (iii) violate or conflict with, result in a breach of, constitute a default (or an event which, with or without notice or lapse of time or both,
would constitute a default) under, permit cancellation of, or result in the creation of any Lien upon any of the Acquired Assets under, any Contract to which Seller is a party or
by which Seller or any of the Acquired Assets are bound; (iv) permit the acceleration of the maturity of any Indebtedness of Seller related to the Business or Indebtedness
secured by the Acquired Assets; or (v) violate or conflict with any provision of the Certificate of Incorporation or bylaws of Seller.
 

(b) Except for as would not individually, or in the aggregate, be reasonably likely to have a Seller Material Adverse Effect, no consents or approvals of, or
filings or registrations by Seller with, any Governmental Authority or any other Person not a Party are necessary in connection with the execution, delivery and performance of
this Agreement, the Related Agreements or the other instruments, agreements, certificates and documents contemplated hereby or thereby by Seller and the consummation by
Seller of the transactions contemplated hereby and thereby.
 

(c) Seller has not breached any provision of, nor is it in default under the terms of, any Contract to which it is a party or under which it has any rights or by
which it is bound which primarily relates to the Business or the Acquired Assets, which breach or default would give the other party to such Contract the right to cancel or
terminate such contract or accelerate performance of Seller’s obligations thereunder, and to Seller’s Knowledge, no other party to any such Contract has breached such Contract
or is in default thereunder in any material respect.
 

3.4. Material Contracts.
 

(a) Schedule 3.4(a) contains an accurate and complete list of all Contracts with respect to the conduct of the Business to which Seller is a party or pursuant to
which the Acquired Assets or the Business may be bound (the “Material Contracts”).
 

(b) True and complete copies of each of the foregoing Material Contracts, including all amendments, supplements and modifications to each such Material
Contract, have been made available for review by Purchaser. Except as disclosed on Schedule 3.4(b), (i) each Material Contract is in full force and effect and is a valid, legal
and binding agreement of Seller, and enforceable against the other party or parties thereto in accordance with its terms, except as enforceability may be limited by bankruptcy,
insolvency, reorganization, moratorium or other similar laws relating to or affecting creditors’ rights generally or general principles of equity; (ii) each Material Contract may
be assigned to Purchaser without the consent of or notice to any third party; (iii) no Material Contract contains any termination right upon a change in control or sale of all or
substantially all of Seller’s assets; and (iv) each Material Contract will continue to be legal, valid, binding, enforceable, and in full force and effect on identical terms following
the consummation of the transactions contemplated hereby.
 

3.5. Financial Statements;.
 

(a) Seller has delivered to Purchaser the following audited and unaudited financial statements:
 

(i) The Seller’s SEC filings (the “Financial Statements”).
 
The Financial Statements fairly present the net revenue and gross profit of the Business for the periods covered thereby, are consistent with the books and records of Seller and
have been prepared in accordance with GAAP. The Financial Statements do not reflect any transactions which are not bona fide transactions and do not contain any untrue
statements of a fact or omit to state any fact necessary to make the statements contained therein, in light of the circumstances in which they were made, not misleading.
 
 



 
 

(b) Schedule 3.5(b) sets forth a list of (i) all Indebtedness of the Business and (ii) the principal amount of, interest rate applicable to and all accrued and
unpaid interest owing on, each item of Indebtedness of the Business. Seller has provided Purchaser with true and complete copies of the notes, loan agreements or other
documentation evidencing the Indebtedness of the Business prior to the date hereof.
 

3.6. Absence of Undisclosed Liabilities. Except as set forth in Schedule 3.6, Seller does not have any Liability related to the Business of a type required to be reflected
on an balance sheet other than

 
(a) Liabilities set forth in the Financial Statements and (b) Liabilities which have arisen after the date of the Interim Financials in the Ordinary Course of

Business (none of which is a Liability for breach of contract, breach of warranty, tort, infringement, violation of Law, claim or lawsuit).
 

3.7. Absence of Certain Developments. Except as set forth on Schedule 3.7, since June 30, 2022, there has occurred no Seller Material Adverse Effect and no fact or
condition exists or is contemplated or threatened which would reasonably be expected to result in a Seller Material Adverse Effect. Except as set forth on Schedule 3.7, since
June 30, 2022, Seller has conducted the Business only in the Ordinary Course of Business and, without limiting the generality of the foregoing, Seller has not:
 

(a) mortgaged or pledged any properties or assets or subjected any property or asset to any Lien, except Liens for current Taxes not yet due and payable;
 

(b) sold, assigned, transferred or licensed any tangible or intangible assets used in the Business (including any Business Intellectual Property) or canceled any
debts or claims with respect to the Business except in the Ordinary Course of Business;
 

(c) made any commitment for capital expenditures with respect to the Business;
 
(d) suffered any theft, damage, destruction or casualty loss, whether or not covered by insurance, with respect to the Business;

 
(e) paid any amount, performed any obligation or agreed to pay any amount or perform any obligation, in settlement or compromise of any suits or claims of

Liability against Seller or any of its directors, managers, officers, employees or agents with respect to the Business; or
 

(f) committed to do any of the foregoing.
 

3.8. Tangible Assets. Seller has good and marketable title to or a valid leasehold interest in all of the Acquired Assets, free and clear of all Liens, except for Permitted
Liens. All of the tangible personal property included among the Acquired Assets and the Leased Assets has been adequately maintained in a manner consistent with normal
industry practices and all such property is fully operational and in good condition in all respects (with the exception of normal wear and tear).
 

3.9. Intellectual Property.
 

(a) Seller owns or has the right to use all Business Intellectual Property. To Seller’s Knowledge, Seller has not interfered with, infringed upon,
misappropriated, or violated any Intellectual Property owned by any Person other than Seller (the “Third Party Intellectual Property”), the products, services and operation of
the Business have not and do not infringe, misappropriate or otherwise violate any Third Party Intellectual Property and Seller has not received any written charge, complaint,
claim, demand, or notice alleging any such interference, infringement, misappropriation, or violation (including any offer to license or any claim that Seller must license or
refrain from using any Third Party Intellectual Property). The Intellectual Property is not subject to any outstanding Order or ruling and no action, suit, proceeding, hearing,
investigation, charge, complaint, claim, or demand is pending or is threatened which challenges the legality, validity, enforceability, use, or ownership of the Business
Intellectual Property. To Seller’s Knowledge, no third party has interfered with, infringed upon, misappropriated, or violated any of the Business Intellectual Property in any
respect.
 
 



 
 

(b) Schedule 1.1(e) identifies each patent, registered Trademark, or registered copyright included among the Business Intellectual Property, identifies each
pending patent application, application for registration of any Trademark, or application for registration of any copyright which Seller has made with respect to any of the
Business Intellectual Property, and any licenses or sublicenses with respect to the foregoing which are utilized or required in the conduct of the Business. Seller has delivered to
Purchaser correct and complete copies of all such patents, registrations, applications, licenses, agreements, and permissions (as amended to date). Except as set forth on
Schedule 1.1(e), Seller does not own or license any unregistered Trademark, copyright or computer software item in the conduct of the Business.
 

(c) Seller possesses all right, title, and interest in and to the Business Intellectual Property, free and clear of any Lien, license, or other restriction. To Seller’s
Knowledge, the Business Intellectual Property and Seller’s rights thereto are valid and enforceable.
 

(d) All current and former employees, contractors and third parties who have created, conceived, reduced to practice or developed any Intellectual Property in
connection with the Business have executed valid, written agreements assigning all right, title and interest in and to such Intellectual Property to Seller and have executed all
documents necessary to the filing and prosecution of all Business Intellectual Property rights. Seller has taken all steps reasonably required to protect the secrecy of all trade
secrets and proprietary information included in the Business Intellectual Property.

 
(e) All necessary documents and certificates in connection with the Business Intellectual Property have been filed with the relevant authorities in the United

States or foreign jurisdictions, for the purposes of maintaining all rights in the Business Intellectual Property.
 

(f) The consummation of the transactions contemplated by this Agreement shall not alter, impair or extinguish any rights of Seller or any of its Affiliates in
the Business Intellectual Property, and all Business Intellectual Property shall be owned or available for use by Purchaser on identical terms and conditions immediately
following the Closing, without payment of any additional fees or obtaining any additional permissions or consents. Neither the execution, delivery, nor performance of this
Agreement, nor the consummation of any of the transactions contemplated under this Agreement will violate any applicable Laws or any privacy policies or other Contracts
pertaining to the collection, storage, use, disclosure or transfer of any data protected under any applicable Law. Seller has provided to Purchaser true and correct copies of all
such privacy policies and Contracts.
 

3.10. Compliance with Laws and Regulations; Permits.
 

(a) Seller has complied in all material respects with all Laws applicable to the Business.
 

(b) Seller owns, holds or possesses all Permits that are necessary to entitle it to own or lease, operate and use the properties and assets of the Business and to
carry on and conduct the Business substantially as currently conducted. Schedule 3.10(b) sets forth a list of each Permit issued to Seller which are related to the conduct of the
Business as currently conducted or the ownership of the Acquired Assets. Complete and correct copies of all of the Permits have been made available to Purchaser. Except as
set forth on Schedule 3.10(b), since June 30, 2022: (i) Seller has fulfilled and performed its material obligations under each of the Permits, and no event has occurred or
condition or state of facts exists that constitutes or, after notice or lapse of time or both, would constitute a material breach or default by Seller under any such Permit or that
permits or, after notice or lapse of time or both, would permit revocation or termination of any such Permit; (ii) no written notice of cancellation, of default or of any dispute
concerning any Permit, or of any event, condition or state of facts described in the preceding clause, has been received by Seller; and (iii) each Permit is valid, subsisting and in
full force and effect and will continue in full force and effect after the transactions contemplated by this Agreement, in each case without (A) the occurrence of any breach,
default or forfeiture of rights thereunder or (B) the consent, approval, or act of, or the making of any filing with, any Governmental Authority.
 
 



 
 

(c) Seller complies with the Foreign Corrupt Practices Act, 15 U.S.C. 78dd et seq., and all local laws concerning corrupt payments, including applicable
export control, money laundering and anti-terrorism Laws. Neither Seller nor, to Seller’s Knowledge, any employee or contractor of Seller has, directly or indirectly, on behalf
of or with respect to Seller or the Business, offered, paid, solicited or received any remuneration in violation of any Law (including any kickback, bribe, or rebate and regardless
of form, whether in money, property or services) directly or indirectly, overtly or covertly, in return for obtaining or retaining business or securing an improper advantage in
violation of any applicable Law.
 

3.11. Litigation. Except as disclosed in Schedule 3.11, with respect to the Business, there are no actions, suits or proceedings at law or in equity, arbitration
proceedings, or claims, demands or investigations, pending or to Seller’s Knowledge, threatened against or involving Seller or, including any proceedings by or before any
Governmental Authority. Seller is not in violation of any Order with respect to the Business.
 

3.12. [Reserved].
 
3.13. Taxes.

 
(a) Seller has duly and timely filed all Tax Returns that were due and that relate directly to the Acquired Assets or the Business. All such Tax Returns are true,

correct, and complete in all material respects. All Taxes due and payable with respect to such Tax Returns (whether or not shown as payable), or otherwise due and payable by
Seller and relating to any Acquired Asset or the Business, have been timely paid to the appropriate Governmental Authority. There are no existing Liens for Taxes on any of the
Acquired Assets other than for statutory liens for Taxes not yet due and payable.
 

(b) Since the Balance Sheet Date, Seller has not (i) made, changed, or revoked any Tax election; (ii) settled any Tax claim; (iii) surrendered the right to any
Tax refund; (iv) changed any accounting period for Tax purposes; (v) changed any method of accounting for Tax purposes; (vi) filed an amended Tax Return; or (vii) entered
into any agreement with any Governmental Authority (including a “closing agreement” within the meaning of section 7121 of the Code), in each case, to the extent solely and
exclusively relating to the Acquired Assets or the Business and that would result in any increase in the Liability for Taxes of Purchaser.
 

(c) Seller has timely and properly withheld (i) all required amounts from payments to its employees, agents, contractors, nonresidents, shareholders and other
Persons and (ii) all sales, use, ad valorem, and value added Taxes, in each case, to the extent solely and exclusively relating to the Acquired Assets or the Business. Seller has
timely remitted all such Taxes to the proper Governmental Authority in accordance with all applicable Laws.
 

(d) Seller has not extended any statute of limitations relating to any Taxes solely and exclusively relating to the Acquired Assets or the Business. No
Governmental Authority has made a claim that Seller is obligated to pay Taxes or file Tax Returns as a result of conducting the Business, owning the Acquired Assets, or
employing any employees in a jurisdiction in which Seller is not filing Tax Returns and paying Taxes. No audits or other proceedings are ongoing or threatened with respect to
any Tax Return or Taxes of Seller that solely and exclusively relate to the Acquired Assets or the Business.
 

(e) Seller does not have any obligation to pay Taxes, or share Tax benefits, with another Person pursuant to any Contract that Purchaser is assuming pursuant
to this Agreement (including any Contract that is an Acquired Asset).
 

(f) No Tax holiday or Tax incentive or grant in any jurisdiction with respect to Taxes solely and exclusively relating to the Business or the Acquired Assets
will terminate (or be subject to a clawback or recapture that is payable by Purchaser) as a result of any transaction contemplated by this Agreement.
 
 



 
 

(g) Seller does not have a request for a private letter ruling, a request for administrative relief, a request for technical advice, a request for a change of any
method of accounting, or any other request pending with any Governmental Authority that solely and exclusively relates to the Acquired Assets or the Business.
 

(h) No Acquired Asset represents an interest in any Flow-Thru Entity for any applicable Tax purpose.
 

3.14. Entire Interest; All Assets. The Acquired Assets include all property, assets and rights primarily related to, primarily used in, or primarily dedicated to, the
conduct of the Business as currently conducted by Seller. No Affiliate of Seller or any other Person holds any right, title or interest in any of the Acquired Assets. The Acquired
Assets are adequate to conduct the Business as currently conducted.
 

3.15. Financial Advisors/Broker Fees. None of Seller nor any Person acting on its behalf has paid or become obligated to pay any fee or commission to any broker,
finder or intermediary for or on account of the transactions contemplated by this Agreement.
 

3.16. Customers and Suppliers.
 

(a) Schedule 3.16(a) sets forth (i) a list of names and addresses of top ten customers of the Business (the “Material Customers”) and the top ten suppliers of
the Business (the “Material Suppliers”) and the dollar amount of purchase or sales which each such customer or supplier represented through June 30, 2022.
 

(b) Except as set forth in Schedule 3.16(b), there exists no actual or written threat of, termination, cancellation, reduction or limitation of, or any modification
or change in, the business relationship of Seller with any Material Customer or group of Material Customers, or whose purchases individually or in the aggregate are material to
Seller or the operation of the Business, or with any Material Supplier or group of Material Suppliers, or whose sales individually or in the aggregate are material to Seller or the
operation of the Business, and there exists no present or reasonably foreseeable condition or state of facts or circumstances involving Material Customers or Material Suppliers
which would reasonably be expected to cause a Seller Material Adverse Effect.
 

ARTICLE IV
 

REPRESENTATIONS AND WARRANTIES OF PURCHASER
 
Seller hereby represents and warrants to Purchaser as follows:
 

4.1. Organization and Corporate Power. Purchaser (a) is a corporation duly organized, validly existing and in good standing under the Laws of the State of Delaware
and (b) is duly qualified to do business as a foreign corporation and is in good standing in all jurisdictions where the failure so to qualify would have a Purchaser Material
Adverse Effect. Purchaser has full power and authority to execute, deliver and perform this Agreement and the Related Agreements and to consummate the transactions
contemplated hereby.
 

4.2. Authorization. This Agreement and the Related Agreements have been duly authorized, executed and delivered by Purchaser and constitutes or, when executed
will constitute, a valid and legally binding agreement of Purchaser, enforceable in accordance with their respective terms, except as enforceability may be limited by
bankruptcy, insolvency, reorganization, moratorium or other similar Laws relating to or affecting creditors’ rights generally or general principles of equity (regardless of
whether enforcement is sought in a proceeding in equity or at law).
 
 



 
 

4.3. Governmental Consents. No Consent of any Governmental Authority is required to be obtained or made by Purchaser in connection with the execution, delivery,
and performance by Purchaser of this Agreement and the transactions contemplated hereby, except for such Consents which if not obtained or made would not reasonably be
expected to have, individually or in the aggregate, a Purchaser Material Adverse Effect.
 

4.4. No Breach. The execution, delivery and performance by Purchaser of this Agreement, the Related Agreements or any other instruments, agreements, certificates
and documents contemplated hereby or thereby will not violate or conflict with any provision of the Articles of Incorporation of Purchaser; nor do such actions constitute a
default of or require the consent or approval under any agreement or instrument to which Purchaser is a party or by which Purchaser’s assets are bound, or require Purchaser to
obtain the approval or consent of any Governmental Authority; nor will such actions materially violate any applicable Law presently applicable to Purchaser.
 

4.5. Financial Advisors; Broker Fees. Neither Purchaser nor any Person acting on its behalf has paid or become obligated to pay any fee or commission to any broker,
finder or intermediary for or on account of the transactions contemplated by this Agreement.
 

4.6. Litigation. There are no actions, suits or proceedings pending or, to Purchaser’s knowledge, threatened against or affecting Purchaser or its Affiliates at law or in
equity, by or before any Governmental Authority, arbitrator or any other Person, which could adversely affect Purchaser’s performance under this Agreement and/or the Related
Agreements to which it is a party or the consummation of the transactions contemplated thereby.
 

ARTICLE V COVENANTS AND AGREEMENTS
 

5.1. Conduct of the Business. From the date hereof until the Closing, except as otherwise provided in this Agreement or consented to in writing by Purchaser, Seller
shall (x) conduct the Business in the Ordinary Course of Business and (y) use reasonable best efforts to maintain and preserve intact its current Business organization,
operations and franchise and to preserve the rights, franchises, goodwill and relationships of its employees, customers, lenders, suppliers, regulators and others having
relationships with the Business.
 

5.2. Public Statements. Unless required by applicable Law, including the rules and regulations of any securities exchange, no press release or public announcement
related to this Agreement or the transactions contemplated herein or any other announcement or communication shall be issued or made by any Party without the advance
approval of the other Party, in which case the non-disclosing Party shall be provided a reasonable opportunity to review and provide suggested comments concerning the
disclosure contained in such press release, announcement or communication prior to issuance, distribution or publication; provided, however, that if any disclosure related to
this Agreement, or the transactions contemplated herein, is required by applicable Law, including the rules and regulations of any securities exchange, Purchaser shall have the
right to review and comment on such disclosure and Seller shall reasonably consider including such comments prior to making such disclosure. The foregoing shall not limit
Seller from publicly filing the Agreement and making additional disclosures in connection therewith, in each case as required by applicable Law and securities regulations.
 

5.3. Consents Not Obtained at Closing.
 

(a) To the extent any Contract is not capable of being assigned without the consent or waiver of the other party thereto or any third party (including any
Governmental Authority), or if such assignment or attempted assignment would constitute a breach thereof or a violation of any Law or Order, neither this Agreement nor the
Bill of Sale shall constitute an assignment or an attempted assignment of such Contract.
 
 



 
 

(b) If any such consents and waivers are not obtained with respect to any Contract, the Bill of Sale shall constitute an equitable assignment by Seller to
Purchaser of all of Seller’s rights, benefits, title and interest in and to such Contract, to the extent permitted by Law, and Purchaser shall be deemed to be Seller’s agent for the
purpose of completing, fulfilling and discharging all of Seller’s rights and liabilities arising after the Closing Date under such Contract, and Seller shall take all necessary steps
and actions to provide Purchaser with the benefits of such Contract.
 

5.4. Cooperation. After the Closing, Seller shall, at the Parties’ shared expense, cooperate, as and to the extent reasonably requested by Purchaser, in connection with
any litigation, arbitration or similar proceeding brought by or against any third party in connection with (i) any transaction contemplated by this Agreement or (ii) any fact or
condition relating to the Acquired Assets or the Business. Such cooperation shall include making available to Purchaser the relevant books, records, information and employees
of Seller, allowing the relevant personnel of Seller to assist Purchaser in participating in any such matter, executing and delivering documents or instruments and taking all such
action as Purchaser reasonably requests in connection with such matter.
 

5.5. Commercially Reasonable Efforts. Subject to the terms and conditions of this Agreement, Purchaser and Seller each will use their commercially reasonable efforts
to cooperate and to take, or cause to be taken, all actions and to do, or cause to be done, all things necessary or desirable to consummate the transactions contemplated by this
Agreement.
 

5.6. Specific Performance. Each of Purchaser and Seller acknowledges and agrees that the other party would be damaged irreparably in the event any provision of this
Agreement is not performed in accordance with its specific terms or is otherwise breached. Accordingly, each of Purchaser and Seller agree that the other party shall be entitled
to seek an injunction or injunctions to prevent breaches of the provisions of this Agreement and to enforce specifically this Agreement and the terms and provisions hereof in
any Action instituted in any court in the United States or in any state having jurisdiction over the parties and the matter in addition to any other remedy to which they may be
entitled pursuant hereto.
 

5.7. Further Assurances. In the event that at any time after the Closing any further action is necessary or desirable to carry out the purposes of this Agreement,
including, but not limited to, transferring any Business Intellectual Property or Permits so that Purchaser becomes the holder of record of such Business Intellectual Property or
Permits, each of the parties hereto will take such commercially reasonable further action (including the execution and delivery of such further instruments and documents) as
any other party hereto reasonably may request. Without limiting the foregoing, Seller agrees to cooperate with Purchaser and its respective Affiliates with any post-Closing
notification requirements and shall provide such information to Purchaser and its Affiliates as such Persons may reasonably require to complete such notification.
 

5.8. Access to Books and Records. From the date hereof until the Closing, Seller shall provide Purchaser and its authorized representatives with reasonable access,
during normal business hours and upon reasonable written notice, to the books and records of Seller related to the Business in order for Purchaser to have the opportunity to
make reasonable investigation thereof, in each case, if (a) permitted under applicable Law, (b) such books and records are not subject to confidentiality agreements or other
non-disclosure obligations, (c) disclosing such books and records would not adversely affect any attorney-client privilege, work product or similar privilege and (d) such access
does not unreasonably disrupt the operations of the Business.
 

5.9. Confidentiality. Subject to Section 5.8, Purchaser shall not (and shall cause its employees, agents, representatives and Affiliates not to) contact, in any manner, any
officer, director, employee, manager, customer, supplier or other business relation of Seller prior to the Closing without the prior written consent of Seller.

 
5.10. Receivables. From and after the Closing, if Purchaser or its Affiliates receives or collects any funds relating to any Excluded Asset, Purchaser or its Affiliate

shall remit any such funds to the applicable Seller within five Business Days after its receipt thereof.
 
 



 
 

5.11. Royalties. Purchaser agrees to pay Seller the royalties specified in the Royalties Schedule described in Section 5.11(e) (“Royalties”). All payments will be in U.S.
dollars via wire transfer of immediately available funds to an account designated by Seller within 90 days of the end of each calendar year in which the Royalties are accrued.
 

(a) Royalty Statement. Purchaser agrees to provide Seller with a written statement each year with each Royalty payment setting forth the Revenue received
based on the Business for the previous calendar year.
 

(b) Records. Purchaser agrees to keep true and accurate records containing all data necessary for the proper computation of the Royalties associated with the
Royalties Schedule described in Section 5.11(e) (below). Such records shall be available for inspection by Seller and/or Seller’s designated accountant at least once a calendar
year, by Seller providing at least twenty-one (21) days prior written notice to Purchaser, and shall remain available for a period of at least three (3) years after the calendar year
in which the Royalties accrued. Any adjustments to the Royalty payments specified in the Royalties Schedule described in Section 5.11(e) to compensate for any errors or
omissions relating to the amounts payable under the Royalties Schedule shall be made by Purchaser within thirty (30) days of notification of the adjustment. The costs of any
such inspection, including, but not limited to, any costs incurred by Seller via Seller’s accountant(s) and/or attorney(s), shall be borne by the Purchaser in the event that errors
or omissions are found greater than $3,000 in any one year.
 

(c) Confidential Information. Information obtained from Purchaser regarding any Royalties shall be held in strict confidence by Seller and is not to be used
for any other purpose except to verify the accuracy of the Royalties and fees paid to Seller according to the Royalties Schedule described in Section 5.11(e). In case of dispute
relating to the amount of the Royalties owed or paid and of further litigation relating thereto, or in the case of a disclosure required by law or regulation, Seller shall be free to
make use of the information collected regarding any royalties. Seller shall also be permitted to disclose such Royalty information to its Affiliates, accountants, legal advisors,
agents, investors, and contractors; provided that such parties are bound by comparable confidentiality restrictions.
 

(d) Late Payment. Any amounts payable to Seller that remain unpaid after the due date per Section 5.11(e) shall be subject to a late payment charge equal to
1.5 times the then current LIBOR rate for payment default, from the due date until such amount is paid.
 

(e) Royalties Schedule. Royalties shall be calculated based on the Revenue received using the following schedule.
 

Years  Percentage of Net Revenue (Defined as
Revenue less discounts, third party
commissions, and returns)

 Due Date

1-5  5%  90 days from year end
 
5.12. SAFE. Effective as of the Closing Date, Purchaser shall simultaneously enter in a SAFE agreement as an appendix to this agreement.
 
5.13. Governmental Approvals and Consents. Each party hereto shall, as promptly as possible, use its commercially reasonable efforts to obtain, or cause to be

obtained, all consents, authorizations, orders and approvals from all Governmental Authorities that may be or become necessary for its execution and delivery of this
Agreement and the performance of its obligations pursuant to this Agreement and the Related Agreements. Each party shall cooperate with the other party and its Affiliates in
promptly seeking to obtain all such consents, authorizations, orders and approvals. The parties hereto shall not willfully take any action that will have the effect of delaying,
impairing or impeding the receipt of any required consents, authorizations, orders and approvals.
 
 



 
 

(b) Seller and Purchaser each will, upon request by the other, furnish the other with all information concerning itself, its subsidiaries, directors, officers and
stockholders and such other matters as may be reasonably necessary or advisable in connection with any statement, filing, notice or application made by or on behalf of
Purchaser, Seller or any of their respective subsidiaries to any third party and/or any Governmental Authority in connection with the transactions contemplated by this
Agreement.
 

(c) Seller and Purchaser shall, subject to applicable Law, promptly (i) cooperate and coordinate with the other in the taking of the actions contemplated by
Section 5.13(a) and (ii) supply the other with any information that may be reasonably required in order to effectuate the taking of such actions. Each party hereto shall, subject
to applicable Law, promptly inform the other party or parties hereto, as the case may be, of any communication from any Governmental Authority regarding any of the
transactions contemplated by this Agreement. If Seller or Purchaser receive a request for additional information or documentary material from any Governmental Authority
with respect to the transactions contemplated by this Agreement, then it shall use commercially reasonable efforts to make, or cause to be made, as soon as reasonably
practicable and after consultation (subject to Applicable Law) with the other party, an appropriate response in compliance with such request, and, if permitted by Applicable
Law and by any applicable Governmental Authority, provide the other party’s counsel with advance notice and the opportunity to attend and participate in any meeting with any
Governmental Authority in respect of any filing made thereto in connection with the transactions contemplated by this Agreement
 

ARTICLE VI SURVIVAL; INDEMNIFICATION
 

6.1. Survival. The representations and warranties of the Parties contained herein or in any other certificate or other writing delivered pursuant hereto shall survive the
Closing and shall expire on the date that is twelve (12) months after the Closing Date (the “Survival Period”);
 

6.2. Indemnification by Seller. Seller agrees to indemnify Purchaser and each of its Affiliates and their respective officers, directors, employees and agents
(collectively, “Purchaser Indemnitees”) against, and agrees to hold each of them harmless from, any and all Losses incurred or suffered by them arising out of or relating to any
of the following:

 
(a) any breach of or any inaccuracy in any representation or warranty made by Seller pursuant to this Agreement;

 
(b) any breach of or failure by Seller to perform any covenant or obligation of Seller set forth in this Agreement;

 
(c) any Liabilities not expressly assumed hereunder (including any Liability for any Excluded Tax);
 
(d) the use, operation or ownership of any of the Acquired Assets or the Business on or prior to the Closing Date whether discovered prior to, on or after the

Closing Date; and
 

6.3. Indemnification by Purchaser. Purchaser agrees to indemnify Seller and each of its Affiliates, officers, directors, employees and agents (collectively, “Seller
Indemnitees”) against, and agrees to hold each of them harmless from, any and all Losses incurred or suffered by them arising out of or relating to any of the following:
 

(a) any breach of or any inaccuracy in any representation or warranty made by Purchaser pursuant to this Agreement;
 

(b) any breach of or failure by Purchaser to perform any covenant or obligation of Purchaser set out or contemplated in this Agreement; and
 

(c) Liabilities and obligations to the extent relating to Purchaser’s operation of the Business and the Acquired Assets on and after the Closing; provided,
however, that such Losses do not relate to Losses for which any Purchaser Indemnitee is entitled to indemnification under this Agreement.
 
 



 
 

6.4. Indemnification Procedures.
 

(a) Notice of Claims; Assumption of Defense. The indemnified Party shall give prompt notice to the indemnifying Party, in accordance with the terms of
Section 9.3, of the assertion of any claim, or the commencement of any suit, action or proceeding by any Person, in respect of which indemnity may be sought hereunder,
specifying with reasonable particularity the basis therefor and giving the indemnifying Party such information with respect thereto as the indemnifying Party may reasonably
request, but the giving of such notice shall not be a condition precedent to indemnification hereunder (unless the indemnifying Party is actually prejudiced by the failure to give
notice). The indemnifying Party may, at its own expense, (i) participate in the defense of any claim, suit, action or proceeding and (ii) upon notice to the indemnified Party and
the indemnifying Party’s written agreement that the indemnified Party is entitled to indemnification pursuant to Section 6.2 or Section 6.3 for Losses arising out of such claim,
suit, action or proceeding, at any time during the course of any such claim, suit, action or proceeding, assume the defense thereof; provided, however, that (A) the indemnifying
Party’s counsel is reasonably satisfactory to the indemnified Party; (B) the indemnifying Party has confirmed in writing its responsibility for such Losses to such indemnified
Party under Section 6.2 or 6.3, as applicable and (C) the indemnifying Party shall thereafter consult with the indemnified Party upon the indemnified Party’s reasonable request
for such consultation from time to time with respect to such claim, suit, action or proceeding. If the indemnifying Party assumes such defense, the indemnified Party shall have
the right (but not the duty) to participate in the defense thereof and to employ counsel, at its own expense, separate from the counsel employed by the indemnifying Party. If,
however, in the opinion of the indemnified Party’s counsel, the representation by the indemnifying Party’s counsel of both the indemnifying Party and the indemnified Party
would present such counsel with a conflict of interest, then such indemnified Party may employ separate counsel to represent or defend it in any such claim, action, suit or
proceeding and the indemnifying Party shall pay the fees and disbursements of such separate counsel. Whether or not the indemnifying Party chooses to defend or prosecute
any such claim, suit, action or proceeding, all of the Parties shall cooperate in the defense or prosecution thereof.
 

(b) Settlement or Compromise. Any settlement or compromise made or caused to be made by the indemnified Party or the indemnifying Party, as the case
may be, of any such claim, suit, action or proceeding of the kind referred to in this Section 6.4 shall also be binding upon the indemnifying Party or the indemnified Party, as
the case may be, in the same manner as if a final judgment or decree had been entered by a court of competent jurisdiction in the amount of such settlement or compromise;
provided, however, that the indemnifying Party shall not settle or compromise any such claim, or otherwise acknowledge or admit the validity of such claim or any Liability in
respect thereof if such settlement, compromise, acknowledgement or admission (i) would result in an order, injunction or other equitable remedy in respect of the indemnified
Party or would otherwise have a direct adverse effect upon the indemnified Party’s continuing operations, (ii) would give rise to any Liability on the part of the indemnified
Party for which the indemnifying Party shall have not agreement in writing that such indemnifying Party is solely obligated to satisfy and discharge the claim, (iii) would result
in Liabilities which, taken together with other existing claims under this Article VII, would not be fully indemnified hereunder, or (iv) would reasonably be expected to increase
the Liability of the indemnified Party for Taxes after the Closing Date; in each case, without the prior written consent of the indemnified Party, which consent will not be
unreasonably withheld or delayed. The indemnified Party will give the indemnifying Party at least 30 days’ notice of any proposed settlement or compromise of any claim, suit,
action or proceeding it is defending, during which time the indemnifying Party may assume the defense of, and responsibility for, such claim, suit, action or proceeding and if it
does so the proposed settlement or compromise may not be made.
 

(c) Failure of Indemnifying Party to Act. In the event that the indemnifying Party does not elect to assume the defense of any claim, suit, action or proceeding,
then any failure of the indemnified Party to defend or to participate in the defense of any such claim, suit, action or proceeding or to cause the same to be done, shall not relieve
the indemnifying Party of its obligations hereunder; provided, however, that the indemnified Party shall have given the indemnifying Party at least 30 days’ notice of its
proposed failure to defend or participate and affords the indemnifying Party the opportunity to assume the defense thereof prior to the end of such period.
 

(d) Procedure for Indemnification. Upon becoming aware of a claim for indemnification hereunder (whether as a result of any claim, suit, action or
proceeding of the kind referred to in this Section 6.5 or in connection with any Losses which the indemnified Party deems to be within the ambit of this Article VII or
otherwise), the indemnified Party shall give, in accordance with the terms of Section 8.3, notice of such claim (a “Claim Notice”) to the indemnifying Party, providing
reasonable detail of how the claim has arisen and an estimate (if possible) of the amount the indemnified Party reasonably anticipates that it will be entitled to on account of
indemnification by the indemnifying Party. If the indemnifying Party does not object to such indemnification claim within thirty (30) days of receiving notice thereof, the
amount of such Claim Notice shall be deemed final and undisputed and the indemnified Party shall be entitled to recover the amount of such claim.
 

6.5. Calculation of Indemnity Payments. The amount of any Loss for which indemnification is provided under this Article VI shall be net of any amounts recovered or
recoverable by the indemnified Party under insurance policies with respect to such Loss and shall be (a) increased to take account of any net Tax cost actually incurred by the
indemnified Party arising from the receipt of indemnity payments hereunder (grossed up for such increase) and (b) reduced to take account of any net Tax benefit actually
realized by the indemnified Party arising from the incurrence or payment of any such indemnified amount. In computing the amount of any such Tax cost or Tax benefit, the
indemnified Party shall be deemed to recognize all other items of income, gain, loss, deduction or credit before recognizing any item arising from the receipt of any indemnity
payment hereunder or the incurrence or payment of any indemnified amount. For purposes of determining the existence of, and calculating the amount of, any Losses arising
out of or resulting from any breach of any representation or warranty of any Party set forth in this Agreement, any reference to “Material Adverse Effect” or “materiality” or
other correlative terms in such representations or warranties shall be disregarded.

 
6.6. Right of Setoff. With respect to claims for Losses under this Article VII by any Purchaser Indemnitee, such Purchaser Indemnitee shall have the right to demand

from Seller satisfaction of such excess amounts:
 

(a) First, by payment of cash; and
 

(b) Second, through a set-off against any amounts owed by Purchaser to Seller under this Agreement or any Related Agreement.
 
For the avoidance of doubt, neither the exercise of nor the failure to exercise such right of setoff or to give a notice of a claim under the Escrow Agreement will constitute an
election of remedies or limit Purchaser in any manner in the enforcement of any other remedies that may be available to it.
 

6.7. Tax Treatment of Indemnity Payments. For all Tax purposes, Purchaser and Seller agree to treat (and shall cause each of their respective Affiliates to treat) any
indemnity payment under this Agreement as an adjustment to the Purchase Price, unless otherwise required by Law.
 

6.8. Expiration of Claims. The ability of any Purchaser Indemnitee to receive indemnification from Seller under Section 6.2(a), shall terminate upon expiration of the
Survival Period. If a Purchaser Indemnitee made a claim for indemnification pursuant to Section 6.2(a) prior to the expiration of the Survival Period, such claim and the right to
be indemnified hereunder with respect to such claim shall survive the expiration of the Survival Period until the final resolution of such claim and the payment of all
indemnifiable amounts with respect thereto (if any).
 
 



 
 

ARTICLE VII TAX MATTERS
 

7.1. Filing of Tax Returns. Seller, at its sole cost and expense, shall timely file all Tax Returns to be filed prior to the Closing with respect to the Business and the
Acquired Assets, and all Tax Returns of Seller, and timely pay all Taxes due with respect to such Tax Returns. To the extent any such Tax Return could affect the Taxes of
Purchaser, such Tax Return shall be prepared consistently with the practices and procedures of Seller before the date hereof. Purchaser, at its sole cost and expense, shall timely
file all Tax Returns with respect to the Business and the Acquired Assets due after the Closing Date and all Tax Returns of Purchaser. Purchaser shall deliver any Tax Return
with respect to the Business and the Acquired Assets due after the Closing Date that relates to periods before the Closing Date and was not prepared consistently with past
practices, procedures, or accounting methods to Seller for Seller’s review and comment. Purchaser shall incorporate any timely and reasonable comments made by Seller in the
final Tax Return prior to filing. No failure or delay of Purchaser in providing such Tax Returns for Seller to review shall reduce or otherwise affect the obligations or liabilities
of Seller pursuant to this Agreement except to the extent Seller is actually prejudiced by such delay or failure.
 

7.2. Allocation of Taxes. For purposes of this Agreement, if any Tax (or Tax refund) relates to a period that begins on or before and ends after the Closing Date, the
Parties shall use the following conventions for determining the portion of such Tax (or Tax refund) that relates to a Pre-Closing Tax Period and the portion that relates to a Post-
Closing Tax Period: (a) in the case of property Taxes and other similar Taxes imposed on a periodic basis, the amount of Taxes (or Tax refunds) attributable to the Pre-Closing
Tax Period shall be determined by multiplying the Taxes for the entire period by a fraction, the numerator of which is the number of calendar days in the portion of the period
ending on the Closing Date and the denominator of which is the number of calendar days in the entire period, and the remaining amount of such Taxes (or Tax refunds) shall be
attributable to the Post-Closing Tax Period; and (b) in the case of all other Taxes (including income Taxes, employment Taxes and sales and use Taxes), the amount of Taxes (or
Tax refunds) attributable to the Pre-Closing Tax Period shall be determined as if a separate return was filed for the period ending as of the end of the day on the Closing Date
using a “closing of the books methodology,” and the remaining amount of the Taxes (or Tax refunds) for such period shall be attributable to the Post-Closing Tax Period. For
purposes of clause (b), any item determined on an annual or periodic basis (including amortization and depreciation deductions and the effects of graduated rates) shall be
allocated to the portion of the period ending on the Closing Date based on the mechanics set forth in clause
(a) for periodic Taxes.
 

7.3. Cooperation on Tax Matters. Purchaser and Seller shall (a) assist in the preparation and timely filing of any Tax Return relating to the Business or the Acquired
Assets; (b) assist in any audit or other proceeding with respect to Taxes or Tax Returns relating to the Business or the Acquired Assets; (c) retain for the full period of any
statute of limitations and make available any information, records, or other documents relating to any Taxes or Tax Returns relating to the Business or the Acquired Assets; (d)
provide any information required to allow Purchaser or Seller to comply with all information reporting or withholding requirements contained in the Code or other applicable
Laws; and (e) provide certificates or forms, and timely execute any Tax Return that are necessary or appropriate to establish an exemption for (or reduction in) any Transfer
Tax.
 

7.4. Transfer Taxes. Any and all goods and services, sales, use, purchase and transfer Taxes, including any value added, excise, stock transfer, gross receipts, stamp
duty, real estate transfer and real, personal, or intangible property transfer Taxes and other such Taxes and any conveyance fees or recording charges due by reason of the
transfer of the Acquired Assets, including any interest or penalties in respect thereof (the “Transfer Taxes”) shall be paid fifty percent (50%) by Seller and fifty percent (50%)
by Purchaser. Purchaser shall make any required filings with respect to Transfer Taxes and Seller shall promptly pay its portion of Transfer Taxes to Purchaser.
 

7.5. Tax Refunds. All refunds for Taxes that are Excluded Taxes and one hundred percent (100%) of all refunds for any Transfer Taxes shall, in each case, be for the
benefit of Seller; provided, however, any refund for any such Tax that Purchaser paid that Seller has not indemnified for under this Agreement shall be for the benefit of
Purchaser. To the extent Purchaser receives a refund that is for the benefit of Seller, Purchaser shall promptly pay the amount of such refund to Seller (without interest, other
than interest received from the applicable Governmental Authority, and net of any out-of-pocket costs or Taxes incurred by Purchaser with respect to obtaining such refund).
All refunds for Taxes (other than Excluded Taxes), and all refunds for Taxes attributable to the Acquired Assets, the Business, or any employee of the Business or Seller for any
Post-Closing Tax Period shall be for the benefit of Purchaser. To the extent Seller receives a refund that is for the benefit of Purchaser, Seller shall promptly pay the amount of
such refund to Purchaser (without interest, other than interest received from the applicable Governmental Authority, and net of any reasonable out-of-pocket costs or Taxes
incurred by Seller with respect to obtaining such refund).
 
 



 
 

ARTICLE VIII TERMINATION
 

8.1. This Agreement may be terminated at any time prior to the Closing:
 

(a) by the mutual written consent of Purchaser and Seller;
 

(b) by Purchaser, if there has been a violation or breach by Seller of any covenant, representation or warranty of Seller contained in this Agreement that would
prevent the satisfaction of any condition to the obligation of Purchaser to consummate the Closing, and such violation or breach has not been expressly waived in writing by
Purchaser, or has not been cured by Seller within thirty (30) days after written notice thereof from Purchaser (or has not been cured by Seller within five (5) days after written
notice thereof from Purchaser in the event such Seller fails to consummate the Closing on the second Business Day following satisfaction or waiver of each of the conditions set
forth in Article II (other than conditions that are to be satisfied at Closing)).
 

(c) by Seller, if there has been a violation or breach by Purchaser of any covenant, representation or warranty contained in this Agreement that would prevent
the satisfaction of any condition to the obligations of Seller to consummate the Closing, and such violation or breach has not been expressly waived in writing by Seller, or has
not been cured by Purchaser within thirty (30) days after written notice thereof from Seller (or has not been cured by Purchaser within five (5) days after written notice thereof
from Seller in the event Purchaser fails to consummate the Closing on the second Business Day following satisfaction or waiver of each of the conditions set forth in Article II
(other than conditions that are to be satisfied at Closing)).
 

(d) by either Purchaser or Seller, if the transactions contemplated hereby have not been consummated on or prior to December 31, 2022 (the “Termination
Date”); provided, that (i) if the satisfaction, or waiver by the appropriate party, of all of the conditions contained in Article II hereof (other than those conditions that by their
terms or nature are to be satisfied at the Closing) occurs two Business Days or less prior to the Termination Date, then neither Purchaser nor Seller shall be permitted to
terminate this Agreement pursuant to this Section 8.1(d) until the third Business Day after the Termination Date; and (ii) neither Purchaser nor Seller shall be entitled to
terminate this Agreement pursuant to this Section 8.1(d) if such Person’s or its Affiliates’ breach of this Agreement has prevented the consummation of the transactions
contemplated hereby.
 

(e) by either Purchaser or Seller, if any Governmental Authority issues any order, judgment, injunction, decree or other legally binding pronouncement
permanently enjoining, restraining or otherwise prohibiting the transactions contemplated hereby, which shall have become final and non- appealable; provided, that the party
seeking termination of this Agreement pursuant to this Section 8.1(e) used commercially reasonable efforts (in accordance with the terms of this Agreement and Section 5.12)
to resist and otherwise challenge the entry of such order, judgment, injunction, decree or other legally binding pronouncement.
 

8.2. Effect of Termination. In the event of any termination of this Agreement as provided above, this Agreement shall immediately become void and of no further force
or effect (other than this Section 8.2 and Article IX hereof and the Confidentiality Agreement, which shall survive the termination of this Agreement in accordance with their
terms), and there shall be no liability on the part of any of Purchaser or Seller to any other party hereunder, except that each party hereto shall be liable for any fraud or any
willful breach of this Agreement that was committed prior to such termination. For purposes of clarification, if a party does not consummate the transactions contemplated
hereby at the time required hereby in circumstances in which all of the conditions set forth in Section 2.4 or 2.5, as applicable, have been satisfied (or could be satisfied at the
Closing), such circumstance or failure to close shall be deemed to be a willful breach of this Agreement.
 
 



 
 

ARTICLE IX MISCELLANEOUS
 

9.1. Expenses. Seller, on the one hand, and Purchaser, on the other hand, shall each pay its own expenses (including the fees and expenses of their respective agents,
representatives, counsel and accountants) incidental to the preparation, negotiation, and consummation of this Agreement and the transactions contemplated hereby.
 

9.2. Bulk Sales Laws. The Parties waive compliance with the requirements of the applicable Bulk Sales Laws in connection with the consummation of the transactions
contemplated hereby.
 

9.3. Notices. Any notice, request, demand or other communication given by any Party under this Agreement (each a “notice”) shall be in writing, may be given by a
Party or its legal counsel, and shall be deemed to be duly given (a) when personally delivered, or (b) upon delivery by an internationally recognized express courier service
which provides evidence of delivery, or (c) when three (3) days have elapsed after its transmittal by registered or certified mail, postage prepaid, return receipt requested,
addressed to the Party to whom directed at that Party’s address as it appears below or another address of which that Party has given notice, (d) when delivered by facsimile
transmission if a copy thereof is also delivered in person or by overnight courier, or (e) on the date of transmission if sent by electronic mail. Notices of address change shall be
effective only upon receipt notwithstanding the provisions of the foregoing sentence.
 
If to Seller, to:
 
Cemtrex, Inc.
135 Fell Ct
Hauppauge, NY 11788 Attn: Board of Directors
Email: board@cemtrex.com
 
If to Purchaser, to:
 
Saagar Govil
276 Greenpoint Ave, Ste 209
Brooklyn, NY 11222
Email: sgovil@smartdesk.com
 

9.4. Successors and Assigns. This Agreement shall be binding upon and inure to the benefit of the Parties and their respective successors and assigns. This Agreement
or any part thereof, may not be assigned without the prior written consent of the other Parties, which consent may be withheld in the sole discretion of the other Parties;
provided, however, that Purchaser may, without the consent of Seller, (a) collaterally assign its rights under this Agreement to any Person that provides funds to Purchaser or its
Affiliates, (b) assign any or all of its rights and obligations to one or more Affiliates of Purchaser or (c) assign any or all of its rights and obligations to any acquirer of all or
substantially all of the Business, whether by merger, asset purchase, stock purchase or otherwise.
 

9.5. Entire Agreement; Modification. This Agreement supersedes all prior agreements and understandings between the Parties or any of their respective Affiliates
(written or oral) relating to the subject matter hereof, and is intended to be the entire and complete statement of the terms of the agreement between the Parties, and may be
amended or modified only by a written instrument executed by the Parties. The waiver by one Party of any breach of this Agreement by the other Parties shall not be considered
to be a waiver of any succeeding breach (whether of a similar or a dissimilar nature) of any such provision or other provision or a waiver of any such provision itself. No
representation, inducement, promise, understanding, condition or warranty not set forth herein has been made or relied upon by any Party.

 
 



 
 

9.6. Section and Other Headings. The section and other headings contained in this Agreement are for reference purposes only and shall not in any way affect the
meaning or interpretation of this Agreement.
 

9.7. Governing Law. This Agreement shall be exclusively interpreted and governed by the Laws of the State of Delaware, without regard to its conflict of law
provisions.
 

9.8. Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be deemed to be an original, and such counterparts shall together
constitute one and the same instrument.
 

9.9. Further Assurances. Each of the Parties shall execute such documents and other papers and take such further actions as may be required to carry out the provisions
hereof and the transactions contemplated hereby, including for the purpose of vesting Purchaser with full right, title and interest in, to and under, and/or possession of all of the
assets used in the Business (other than the Excluded Assets), including such assets owned by any Person (other than Seller) that is an Affiliate of Seller.
 

9.10. Severability. Any provision of this Agreement which is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of
such prohibition or unenforceability without invalidating the remaining provisions hereof, and any such prohibition and unenforceability in any jurisdiction shall not invalidate
or render unenforceable such provision in any other jurisdiction.
 

9.11. No Third Party Beneficiaries. Neither this Agreement nor any provision hereof is intended to confer upon any Person (other than the Parties and as provided in
Section 9.4(a)) any rights or remedies hereunder. Without limiting the generality of the immediately preceding sentence, no employee of Seller shall acquire any rights or
remedies as a result of this Agreement, and the employees of Seller shall have no right whatsoever to enforce any provision of this Agreement.
 

9.12. Consent to Jurisdiction. The Parties hereby irrevocably consent and voluntarily submit in any suit, action or proceeding arising out of or relating to this
Agreement or any of the transactions contemplated hereby to personal jurisdiction in the State of New York in and by the federal, state and local courts located in the State of
New York, and agree that they may be served with process in any such action by certified or registered mail, return receipt requested, as provided in Section 9.3 hereof, or to
their respective registered agents for service of process in the state of their incorporation. The Parties each irrevocably and unconditionally waives and agrees not to plead, to
the fullest extent permitted by Law, any objection that it may now or hereafter have to the laying of venue or the convenience of the forum of any action with respect to this
Agreement.
 

9.13. Construction. The Parties have participated jointly in the negotiation and drafting of this Agreement. In the event an ambiguity or question of intent or
interpretation arises, this Agreement shall be construed as if drafted jointly by the Parties and no presumption or burden of proof shall arise favoring or disfavoring any Party by
virtue of the authorship of any of the provisions of this Agreement.
 

9.14. Interpretation. References in this Agreement to any gender include references to all genders, and references to the singular include references to the plural and
vice versa. The words “include”, “includes” and “including” when used in this Agreement shall be deemed to be followed by the phrase “without limitation”. Unless the context
otherwise requires, references in this Agreement to Articles, Sections and Schedules shall be deemed references to Articles and Sections of, and Schedules to, this Agreement.
Unless the context otherwise requires, the words “hereof”, “hereby” and “herein” and words of similar meaning when used in this Agreement refer to this Agreement in its
entirety and not to any particular Article, Section or provision of this Agreement. All references to contracts, agreements, leases or other arrangements shall refer to oral as well
as written matters. The table of contents and headings contained in this Agreement are for reference purposes only and shall not affect in any way the meaning or interpretation
of this Agreement.
 
 



 
 

ARTICLE X DEFINITIONS
 

10.1. Definitions. The following terms shall have the following meanings for purposes of this Agreement.
 
“Action” shall mean any (a) Order, suit, litigation, proceeding, hearing, arbitration, action, settlement agreement, corporate integrity agreement or audit or (b) claim, charge,
complaint, demand, investigation or dispute
 
“Affiliate” as applied to any Person, shall mean (a) any other Person directly or indirectly controlling, controlled by, or under common control with, that Person or (b) any
director or executive officer with respect to such Person. For the purposes of this definition, “control” (including, with correlative meanings, the terms “controlling”,
“controlled by” and “under common control with”), as applied to any Person, means the possession, directly or indirectly, of the power to direct or cause the direction of the
management and policies of that Person, whether through the ownership of voting securities or by contract or otherwise, and such “control” will be presumed if any Person
owns 30% or more of the voting capital stock or other ownership interests, directly or indirectly, of any other Person.
 
“Bulk Sales Laws” shall mean the Laws of any jurisdiction relating to bulk sales which are applicable to the sale of the Acquired Assets by Seller hereunder.
 
“Business” shall mean [ ___________________________________________________].
 
“Business Day” shall mean any day other than (a) a Saturday or Sunday or (b) a day on which banks are authorized to close in New York, New York.
 
“Cash” shall mean for Seller, as of any date of determination, the aggregate amount of unencumbered cash of Seller.
 
“Code” shall mean the Internal Revenue Code of 1986, as amended.
 
“Contract” shall mean any contract, lease, commitment, sales order, purchase order, agreement, indenture, mortgage, note, bond, instrument, plan or license.
 
“Employee” shall mean any and all current and former employees of Seller involved in the Business.
 
“Excluded Taxes” shall mean any Liability for the following Taxes (whether such Liability is direct or as a result of transferee or successor liability, joint and/or several
liability, pursuant to a Contract or other agreement, a result of filing a Tax Return, pursuant to an adjustment or assessment by a Governmental Authority, by an obligation to
withhold, or otherwise, and, in each case, whether disputed or not): (a) Taxes of Seller (including all income, franchise, net worth or other similar Taxes of, or imposed on,
Seller and Taxes that relate to any employee of the Business or Seller); and (b) Taxes that relate to the Business or the Acquired Assets for only the Pre-Closing Tax Period. For
avoidance of doubt, Transfer Taxes shall not be treated as an Excluded Tax and shall be governed by Section 7.4.
 
“Flow-Thru Entity” means (a) any entity, plan or arrangement that is treated for income Tax purposes as a partnership, (b) a “controlled foreign corporation” within the
meaning of section 957 of the Code, or (c) a “passive foreign investment corporation” within the meaning of section 1297 of the Code.
 
“GAAP” shall mean United States generally accepted accounting principles as in effect from time to time.
 
 



 
 
“Governmental Authority” shall mean the government of the United States or any foreign country or any state or political subdivision thereof and any entity exercising
executive, legislative, judicial, regulatory or administrative functions of or pertaining to government entities established to perform such functions.
 
“Indebtedness” shall mean, without duplication (a) all indebtedness for borrowed money, (b) all obligations issued, undertaken or assumed as the deferred purchase price of
property or services, including, without limitation, “capital leases” in accordance with United States generally accepted accounting principles (other than trade payables entered
into in the ordinary course of business), (c) all reimbursement or payment obligations with respect to letters of credit, surety bonds and other similar instruments, (d) all
obligations evidenced by notes, bonds, debentures or similar instruments, including obligations so evidenced incurred in connection with the acquisition of property, assets or
businesses, (e) all indebtedness created or arising under any conditional sale or other title retention agreement, or incurred as financing, in either case with respect to any
property or assets acquired with the proceeds of such indebtedness (even though the rights and remedies of the seller or bank under such agreement in the event of default are
limited to repossession or sale of such property), (f) all monetary obligations under any leasing or similar arrangement which, in connection with generally accepted accounting
principles, consistently applied for the periods covered thereby, is classified as a capital lease, (g) all indebtedness referred to in clauses (a) through (f) above secured by (or for
which the holder of such Indebtedness has an existing right, contingent or otherwise, to be secured by) any mortgage, lien, pledge, charge, security interest or other
encumbrance upon or in any property or assets (including accounts and contract rights) owned by any Person, even though the Person which owns such assets or property has
not assumed or become liable for the payment of such indebtedness, and (h) all contingent obligations in respect of indebtedness or obligations of others of the kinds referred to
in clauses (a) through (g) above;
 
“Intellectual Property” means all worldwide (a) trade names, trademarks, service marks, certification marks, trade dress, Internet domain names and social media accounts, all
applications and registrations for any of the foregoing, all renewals and extensions thereof and all goodwill of the Business associated with any of the foregoing
(“Trademarks”); (b) patents, utility models and industrial design registrations and applications for any of the foregoing, including all provisionals, continuations, continuations-
in-part, divisionals, reissues, reexaminations, extensions and renewals; (c) works of authorship and copyrights, including software and databases, all applications and
registrations for the foregoing, all renewals and extensions thereof and all moral rights associated with any of the foregoing; (d) trade secrets and proprietary information,
including confidential and proprietary information and know- how, inventions (whether or not patentable), invention disclosures, algorithms, designs, drawings, prototypes,
business methods, processes, discoveries, ideas, formulae, manufacturing techniques, specifications, and engineering data, (e) all moral and economic rights of authors or
inventors, however denominated, (f) any similar or equivalent rights to any of the foregoing throughout the world, (g) all copies and tangible embodiments of any of the
foregoing (in whatever form or medium), and (h) all rights to sue and recover damages for past, present and future infringement, misappropriation or other violations of any of
the foregoing.
“Law” shall mean any law, statute, regulation, ordinance, rule, rule of common law, order, decree, judgment, consent decree, settlement agreement or governmental requirement
enacted, promulgated, entered into, agreed or imposed by any Governmental Authority, including state, federal and foreign criminal and civil laws and/or related regulations.
 
“Leased Assets” shall mean all tangible assets subject to any personal property leases, or otherwise leased by Seller in connection with the operation of the Business.
 
“Liabilities” shall mean any debt, claim, obligation or liability (whether known or unknown, whether asserted or unasserted, whether absolute or contingent, whether accrued or
unaccrued, whether matured or unmatured, whether liquidated or unliquidated and whether due or to become due), including those arising under any Law or Contract and
including any liability for Taxes.
 
“Lien” shall mean, with respect to any property or asset, any security interest, lien, charge, mortgage, deed, assignment, pledge, hypothecation, encumbrance, servitude,
easement, encroachment, lease or sublease, restriction, claim, judgment, option, right of first offer, right of first refusal or interest of another Person of any kind or nature.
 
 



 
 
“Losses” shall mean all Liabilities, losses, costs, damages, Taxes, penalties or expenses (including attorneys’ fees and expenses and costs of investigation and litigation).
 
“Order” shall mean any judgment, order, direction, decree, stipulation, injunction, writ, charge or other restriction of any Governmental Authority.
 
“Ordinary Course of Business” shall mean the ordinary course of business consistent with past custom and practice (including with respect to quantity and frequency).
 
“Permitted Liens” means, collectively:
 

(a) Those items set forth in Section 3.8 of the Disclosure Schedule;
 

(b) Liens for Taxes not yet due and payable;
 

(c) mechanics’, carriers’, workmen’s, repairmen’s or other like liens arising or incurred in the Ordinary Course of Business or amounts that are not delinquent
and which are not, individually or in the aggregate, material to the Business or the Acquired Assets;
 

(d) easements, rights of way, zoning ordinances and other similar encumbrances affecting leased real property which are not, individually or in the aggregate,
material to the Business or the Acquired Assets, which do not prohibit or interfere with the current operation of any leased real property and which do not render title to any
leased real property unmarketable;
 

(e) liens arising under original purchase price conditional sales contracts and equipment leases with third parties entered into in the Ordinary Course of
Business which are not, individually or in the aggregate, material to the Business or the Acquired Assets.
 
“Person” shall mean an individual, a partnership, a corporation, a limited liability company, an association, a joint stock company, a trust, a joint venture, an unincorporated
organization, any other business entity or a Governmental Authority (or any department, agency, or political subdivision thereof).
 
“Post-Closing Tax Period” shall mean any Tax period (or portion thereof) beginning on or after the day immediately following the Closing Date.
 
“Pre-Closing Tax Period” shall mean any Tax period (or portion thereof) that ends on or prior to the Closing Date.
 
“Professional” means any Person employed, engaged by or otherwise providing services for or on behalf of Seller, for which a license from any board or other Governmental
Authority regulating professional services is required.
 
“Purchaser Material Adverse Effect” shall mean a material and adverse effect on (a) the results of the operations or financial condition or assets of Purchaser, or (b) the ability
of Purchaser to consummate timely its obligations under this Agreement; provided, however, that “Material Adverse Effect” shall not include any event, occurrence, fact,
condition or change, directly or indirectly, arising out of or attributable to: (i) general economic or political conditions; (ii) conditions generally affecting the industries in which
Purchaser operates; (iii) any changes in financial, banking or securities markets in general, including any disruption thereof and any decline in the price of any security or any
market index or any change in prevailing interest rates; (iv) acts of war (whether or not declared), armed hostilities or terrorism, or the escalation or worsening thereof; (v) any
action required or permitted by this Agreement or any action taken (or omitted to be taken) with the written consent of or at the written request of Seller; (vi) any matter of
which Seller is aware on the date hereof; (vii) any changes in applicable Laws or accounting rules (including GAAP) or the enforcement, implementation or interpretation
thereof; (viii) the announcement, pendency or completion of the transactions contemplated by this Agreement, including losses or threatened losses of employees, customers,
suppliers, distributors or others having relationships with Purchaser; (ix) any natural or man-made disaster or acts of God; or (x) any failure by Purchaser to meet any internal or
published projections, forecasts or revenue or earnings predictions (provided that the underlying causes of such failures (subject to the other provisions of this definition) shall
not be excluded).
 
 



 
 
“Related Agreements” shall mean all agreements, instruments and documents executed and delivered under this Agreement or in connection herewith.
 
“Revenue(s)” means (i) where revenues are related to the making, use, sale of a product or service covered by the Business, a gross revenue minus the following documented
expenses: refunds, allowance or credits for recalls (other than recalls arising out of Purchaser negligence, misconduct or fraud), rejected or returned products; excise, use, value
added, and sales tax (other than income taxes); tariffs, import/export duties, and customs duties; normal and customary quantity, trade, and cash discounts (other than cash
discounts for early payment) and sales commissions; freight, shipping, and insurance charges specifically included in the billing amount; and rebates required by government
rule or regulation; (ii) where revenues are related to the licensing and/or the sale of any intellectual property, the agreed upon licensing fees, sales price, and/or other payments
specified in the license and/or sales agreement minus reasonable, out of pocket expenses for outside counsel legal fees that are directly related to the licensing and/or sale.
 
“Seller’s Knowledge” shall mean the actual knowledge of [ ], assuming reasonable investigation has been made regarding the relevant matter, after reviewing this Agreement.
 
“Seller Material Adverse Effect” shall mean a material and adverse effect on (a) the results of the operations or financial condition of the Business and/or the Acquired Assets,
or (b) the ability of Seller to consummate timely its obligations under this Agreement; provided, however, that “Material Adverse Effect” shall not include any event,
occurrence, fact, condition or change, directly or indirectly, arising out of or attributable to: (i) general economic or political conditions; (ii) conditions generally affecting the
industries in which the Business operates; (iii) any changes in financial, banking or securities markets in general, including any disruption thereof and any decline in the price
of any security or any market index or any change in prevailing interest rates; (iv) acts of war (whether or not declared), armed hostilities or terrorism, or the escalation or
worsening thereof; (v) any action required or permitted by this Agreement or any action taken (or omitted to be taken) with the written consent of or at the written request of
Purchaser; (vi) any matter of which Purchaser is aware on the date hereof; (vii) any changes in applicable Laws or accounting rules (including GAAP) or the enforcement,
implementation or interpretation thereof; (viii) the announcement, pendency or completion of the transactions contemplated by this Agreement, including losses or threatened
losses of employees, customers, suppliers, distributors or others having relationships with the Seller and the Business; (ix) any natural or man-made disaster or acts of God; or
(x) any failure by the Business to meet any internal or published projections, forecasts or revenue or earnings predictions (provided that the underlying causes of such failures
(subject to the other provisions of this definition) shall not be excluded).
 
“Tax” or “Taxes” shall mean any federal, state, local, or foreign taxes, charges, fees, duties, levies, or other assessments, including gross income, net income, gross receipts, net
receipts, capital gains, gross proceeds, net proceeds, ad valorem, profits, license, payroll, employment, excise, severance, stamp, lease, occupation, equalization, premium,
windfall profits, customs duties, capital stock, franchise, profits, withholding, social security (or similar), unemployment, disability, real property, personal property (whether
tangible or intangible), sales, use, transfer, registration, value added, alternative or add-on minimum, estimated, or other tax, charges or fees of any kind whatsoever, whether
computed on a separate or consolidated, unitary or combined basis or in any other manner, including any interest, penalty, or addition thereto, whether disputed or not.
 
“Tax Return” shall mean any return (including estimated), declaration, report, claim for refund, or information return or statement relating to Taxes, filed, or to be filed, with a
Governmental Authority, including any schedule or attachment thereto, and including any amendment thereof.
 
 



 
 
IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the day and year first above written.
 
PURCHASER:  
  
___________,INC.  
  
By: /s/ Saagar Govil  
Name: Saagar Govil  
Title: CEO  
  
SELLER:  
  
CEMTREX, INC.  
  
By: /s/ PAUL WYCKOFF  
Name: PAUL WYCKOFF  
Title: Interim CFO  
 
 



 
 

DISCLOSURE SCHEDULES
 
Schedule 1.1(a)
Assumed Contracts
 
Schedule 1.1(b)
Inventories
 
Schedule 1.1(c)
Books and Records
 
Schedule 1.1(e)
Intellectual Property
 
Schedule 3.4(a)
Material Contracts
 
Schedule 3.4(b)
 
Schedule 3.5(b)
Indebtedness of the Business
 
Schedule 3.6
Undisclosed Liabilities
 
Schedule 3.7
Certain Developments
 
Schedule 3.10(b)
Permits
 
Schedule 3.11
Litigation
 
Schedule 3.16(a)
Material Customers and Material Suppliers Schedule
3.16(b)
 
 



 
 

EXHIBIT A
Bill of Sale

 
BILL OF SALE

 
BILL OF SALE, made, executed and delivered on November 22, 2022, by Cemtrex, Inc., a Delaware corporation (“Seller”) and SmartDesk, Inc., a Delaware corporation
(“Buyer”).
 

WITNESSETH
 
WHEREAS, the Seller and the Buyer are parties to that certain Asset Purchase Agreement dated November 22, 2020 by and between Buyer and Seller (the “Agreement”),
providing for, among other things, the transfer and sale to the Buyer of the Purchased Assets (such capitalized term and, except as defined herein, all other capitalized terms
used herein shall have the same meanings ascribed to them in the Agreement), and on the terms and conditions provided in the Agreement.
 
WHEREAS, the Buyer and the Seller now desire to carry out the intent and purpose of the Agreement by the Seller’s execution and delivery to the Buyer of this instrument
evidencing the sale, conveyance, assignment, transfer and delivery to the Buyer of the Purchased Assets, subject to the terms and conditions of the Agreement.
 
NOW, THEREFORE, in consideration of the foregoing premises and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
the Seller does hereby, effective from and after the date hereof, sell, convey, assign, transfer and deliver unto the Buyer and its successors and assigns, forever, the entire right,
title and interest in, to and under the Purchased Assets, subject to the terms and conditions of the Agreement and free and clear of Liens.
 
TO HAVE AND TO HOLD the Purchased Assets unto the Buyer, its successors and assigns, FOREVER. This Bill of Sale shall be construed and enforced in accordance with
applicable federal law and the laws (other than the conflict of law rules) of the State of California.
 
In the event that any provision of this Bill of Sale is construed to conflict with a provision of the Agreement, the provision of the Agreement shall be deemed to be controlling.
 
This instrument shall be binding upon and shall inure to the benefit of the respective successors and assigns of the Seller and the Buyer.
 
IN WITNESS WHEREOF, this Bill of Sale has been duly executed and delivered by a duly authorized representative of the Seller on the date first above written.
 
 



 
 
BUYER  
  
SMARTDESK, INC.  
  
By: /s/ Saagar Govil  
Name: Saagar Govil  
Title: CEO  
  
SELLER  
  
CEMTREX, INC.  
  
By: /s/ Paul Wyckoff  
Name: Paul Wyckoff  
Title: Interim CFO  

 
 

 



 
EXHIBIT 10.3

 
THIS INSTRUMENT AND ANY SECURITIES ISSUABLE PURSUANT HERETO HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS
AMENDED (THE “SECURITIES ACT”), OR UNDER THE SECURITIES LAWS OF CERTAIN STATES. THESE SECURITIES MAY NOT BE OFFERED, SOLD OR
OTHERWISE TRANSFERRED, PLEDGED OR HYPOTHECATED EXCEPT AS PERMITTED UNDER THE ACT AND APPLICABLE STATE SECURITIES LAWS
PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT OR AN EXEMPTION THEREFROM.
 

SmartDesk Inc.
 

SIMPLE AGREEMENT FOR FUTURE EQUITY (SAFE)
 
THIS CERTIFIES THAT in connection with the sale of certain assets on or about November 18th, 2022 by Cemtrex Inc., a Delaware Corporation (the “Investor”), of
$1,600,000 (the “Purchase Amount”) to SmartDesk Inc., a Delaware corporation (the “Company”), the Company hereby issues to the Investor the right to certain shares of
the Company’s capital stock, subject to the terms set forth below.
 
The “Post-Money Valuation Cap” is $10,000,000.
 

1. Events
 

(a) Equity Financing. If there is an Equity Financing before the expiration or termination of this instrument, the Company will automatically issue to the Investor a
number of shares of Preferred Stock sold in the Equity Financing equal to the Purchase Amount divided by the price per share of the Preferred Stock.
 
In connection with the issuance of such shares of Preferred Stock to the Investor pursuant to this Section 1(a):
 

(i) The Investor will execute and deliver to the Company all transaction documents related to the Equity Financing; provided, that such documents are the same documents
to be entered into with the purchasers of Preferred or Common Stock, and provided further, that such documents have customary exceptions to any drag-along applicable to
the Investor, including, without limitation, limited representations and warranties and limited liability and indemnification obligations on the part of the Investor; and

 
(ii) The Investor and the Company will execute a Pro Rata Rights Agreement, unless the Investor is already included in such rights in the transaction documents related to
the Equity Financing.

 
(b) Liquidity Event. If there is a Liquidity Event before the expiration or termination of this instrument, the Investor will, at Investor’s option, either (i) receive a cash

payment equal to the Purchase Amount (subject to the following paragraph) or (ii) automatically receive from the Company a number of shares of Common Stock equal to the
Purchase Amount divided by the fair market value of the Common Stock at the time of the Liquidity Event (determined by reference to the purchase price payable in
connection with such Liquidity Event) (the “Liquidity Price”), if the Investor does not select the cash option.
 
In connection with Section (b)(i), the Purchase Amount will be due and payable by the Company to the Investor immediately prior to, or concurrent with, the consummation of
the Liquidity Event. If there are not enough funds to pay the Investor and holders of other Safes (collectively, the “Cash-Out Investors”) in full, then all of the Company’s
available funds will be distributed with equal priority and pro rata among the Cash-Out Investors in proportion to their Purchase Amounts, and the Cash-Out Investors will
automatically receive the number of shares of Common Stock equal to the remaining unpaid Purchase Amount divided by the Liquidity Price. In connection with a Change of
Control intended to qualify as a tax-free reorganization, the Company may reduce, pro rata, the Purchase Amounts payable to the Cash-Out Investors by the amount determined
by its board of directors in good faith to be advisable for such Change of Control to qualify as a tax-free reorganization for U.S. federal income tax purposes, and in such case,
the Cash-Out Investors will automatically receive the number of shares of Common Stock equal to the remaining unpaid Purchase Amount divided by the Liquidity Price.
 
 



 
 

(c) Dissolution Event. If there is a Dissolution Event before this instrument expires or terminates, the Company will pay an amount equal to the Purchase Amount,
due and payable to the Investor immediately prior to, or concurrent with, the consummation of the Dissolution Event. The Purchase Amount will be paid prior and in preference
to any Distribution of any of the assets of the Company to holders of outstanding Capital Stock by reason of their ownership thereof. If immediately prior to the consummation
of the Dissolution Event, the assets of the Company legally available for distribution to the Investor and all holders of all other Safes (the “Dissolving Investors”), as
determined in good faith by the Company’s board of directors, are insufficient to permit the payment to the Dissolving Investors of their respective Purchase Amounts, then the
entire assets of the Company legally available for distribution will be distributed with equal priority and pro rata among the Dissolving Investors in proportion to the Purchase
Amounts they would otherwise be entitled to receive pursuant to this Section 1(c).
 

(d) Termination. This instrument will expire and terminate (without relieving the Company of any obligations arising from a prior breach of or non-compliance with
this instrument) upon either (i) the issuance of stock to the Investor pursuant to Section 1(a) or Section 1(b)(ii); or (ii) the payment, or setting aside for payment, of amounts due
the Investor pursuant to Section 1(b)(i) or Section 1(c).
 

2. Definitions
 
“Capital Stock” means the capital stock of the Company, including, without limitation, the “Common Stock” and the “Preferred Stock.”
 
“Change of Control” means (i) a transaction or series of related transactions in which any “person” or “group” (within the meaning of Section 13(d) and 14(d) of the Securities
Exchange Act of 1934, as amended), becomes the “beneficial owner” (as defined in Rule 13d-3 under the Securities Exchange Act of 1934, as amended), directly or indirectly,
of more than 50% of the outstanding voting securities of the Company having the right to vote for the election of members of the Company’s board of directors, (ii) any
reorganization, merger or consolidation of the Company, other than a transaction or series of related transactions in which the holders of the voting securities of the Company
outstanding immediately prior to such transaction or series of related transactions retain, immediately after such transaction or series of related transactions, at least a majority
of the total voting power represented by the outstanding voting securities of the Company or such other surviving or resulting entity or (iii) a sale, lease, exclusive license, or
other disposition of all or substantially all of the assets of the Company.
 
“Distribution” means the transfer to holders of Capital Stock by reason of their ownership thereof of cash or other property without consideration whether by way of dividend
or otherwise, other than dividends on Common Stock payable in Common Stock, or the purchase or redemption of Capital Stock by the Company or its subsidiaries for cash or
property other than: (i) repurchases of Common Stock held by employees, officers, directors or consultants of the Company or its subsidiaries pursuant to an agreement
providing, as applicable, a right of first refusal or a right to repurchase shares upon termination of such service provider’s employment or services; or (ii) repurchases of Capital
Stock in connection with the settlement of disputes with any stockholder.
 
 



 
 
“Dissolution Event” means (i) a voluntary termination of operations, (ii) a general assignment for the benefit of the Company’s creditors or (iii) any other liquidation,
dissolution or winding up of the Company (excluding a Liquidity Event), whether voluntary or involuntary.
 
“Equity Financing” means a bona fide transaction or series of transactions with the principal purpose raising capital, pursuant to which the Company issues and sells shares of
Preferred Stock at a fixed pre-money valuation with an aggregate sales price of not less than $5,000,000 (excluding all Subsequent Convertible Securities).
 
“Initial Public Offering” means the closing of the Company’s first firm commitment underwritten initial public offering of Common Stock pursuant to a registration statement
filed under the Securities Act.
 
“Liquidity Event” means a Change of Control or an Initial Public Offering.
 
“Preferred Stock” means any shares of equity securities issued by the Company that have preferential rights to dividends or to amounts distributable upon liquidation, or both,
ahead of the Company’s common securities.
 
“Pro Rata Rights Agreement means a written agreement between the Company and the Investor (and holders of other Safes, as appropriate) giving the Investor a right to
purchase its pro rata share of private placements of securities by the Company occurring after the Equity Financing, subject to customary exceptions. Pro rata for purposes
of the Pro Rata Rights Agreement will be calculated based on the ratio of (1) the number of shares of Capital Stock owned by the Investor immediately prior to the issuance of
the securities to (2) the total number of shares of outstanding Capital Stock on a fully diluted basis, calculated as of immediately prior to the issuance of the securities.
 
“Safe” means an instrument or agreement, however titled, containing a future right to shares of Capital Stock, purchased by or issued to investors for the purpose of funding the
Company’s business operations.
 
“Subsequent Convertible Securities” means convertible securities that the Company may issue after the issuance of this instrument with the principal purpose of raising
capital, including but not limited to, other Safes, convertible debt instruments and other convertible securities. Converting Securities excludes: (i) options issued pursuant to any
equity incentive or similar plan of the Company; (ii) convertible securities issued or issuable to (A) banks, equipment lessors, financial institutions or other persons engaged in
the business of making loans pursuant to a debt financing or commercial leasing or (B) suppliers or third party service providers in connection with the provision of goods or
services pursuant to transactions; and (iii) convertible securities issued or issuable in connection with sponsored research, collaboration, technology license, development,
OEM, marketing or other similar agreements or strategic partnerships.
 

3. “MFN” Amendment Provision. If the Company issues any Subsequent Convertible Securities prior to termination of this instrument, the Company will promptly
provide the Investor with written notice thereof, together with a copy of all documentation relating to such Subsequent Convertible Securities and, upon written request of the
Investor, any additional information related to such Subsequent Convertible Securities as may be reasonably requested by the Investor. In the event the Investor determines that
the terms of the Subsequent Convertible Securities are preferable to the terms of this instrument, the Investor will notify the Company in writing. Promptly after receipt of such
written notice from the Investor, the Company agrees to amend and restate this instrument to be identical to the instrument(s) evidencing the Subsequent Convertible Securities.
 
 



 
 

4. Company Representations
 

(a) The Company is a corporation duly organized, validly existing and in good standing under the laws of the state of its incorporation, and has the power and authority
to own, lease and operate its properties and carry on its business as now conducted.
 

(b) The execution, delivery and performance by the Company of this instrument is within the power of the Company and, other than with respect to the actions to be
taken when equity is to be issued to the Investor, has been duly authorized by all necessary actions on the part of the Company. This instrument constitutes a legal, valid and
binding obligation of the Company, enforceable against the Company in accordance with its terms, except as limited by bankruptcy, insolvency or other laws of general
application relating to or affecting the enforcement of creditors’ rights generally and general principles of equity. To the knowledge of the Company, it is not in violation of (i)
its current certificate of incorporation or bylaws, (ii) any material statute, rule or regulation applicable to the Company or (iii) any material indenture or contract to which the
Company is a party or by which it is bound, where, in each case, such violation or default, individually, or together with all such violations or defaults, could reasonably be
expected to have a material adverse effect on the Company.
 

(c) The performance and consummation of the transactions contemplated by this instrument do not and will not: (i) violate the any material judgment, statute, rule or
regulation applicable to the Company; (ii) result in the acceleration of any material indenture or contract to which the Company is a party or by which it is bound; or (iii) result
in the creation or imposition of any lien upon any property, asset or revenue of the Company or the suspension, forfeiture, or nonrenewal of any material permit, license or
authorization applicable to the Company, its business or operations.
 

(d) No consents or approvals are required in connection with the performance of this instrument, other than: (i) the Company’s corporate approvals; (ii) any
qualifications or filings under applicable securities laws; and (iii) necessary corporate approvals for the authorization of Capital Stock issuable pursuant to Section 1.
 

(e) To its knowledge, the Company owns or possesses (or can obtain on commercially reasonable terms) sufficient legal rights to all patents, trademarks, service
marks, trade names, copyrights, trade secrets, licenses, information, processes and other intellectual property rights necessary for its business as now conducted and as currently
proposed to be conducted, without any conflict with, or infringement of the rights of, others.

 
5. Investor Representations

 
(a) The Investor has full legal capacity, power and authority to execute and deliver this instrument and to perform its obligations hereunder. This instrument constitutes

valid and binding obligation of the Investor, enforceable in accordance with its terms, except as limited by bankruptcy, insolvency or other laws of general application relating
to or affecting the enforcement of creditors’ rights generally and general principles of equity.
 

(b) The Investor is an accredited investor as such term is defined in Rule 501 of Regulation D under the Securities Act. The Investor has been advised that this
instrument and the underlying securities have not been registered under the Securities Act, or any state securities laws and, therefore, cannot be resold unless they are registered
under the Securities Act and applicable state securities laws or unless an exemption from such registration requirements is available. The Investor is purchasing this instrument
and the securities to be acquired by the Investor hereunder for its own account for investment, not as a nominee or agent, and not with a view to, or for resale in connection
with, the distribution thereof, and the Investor has no present intention of selling, granting any participation in, or otherwise distributing the same. The Investor has such
knowledge and experience in financial and business matters that the Investor is capable of evaluating the merits and risks of such investment, is able to incur a complete loss of
such investment without impairing the Investor’s financial condition and is able to bear the economic risk of such investment for an indefinite period of time.
 
 



 
 

6. Miscellaneous
 

(a) Any provision of this instrument may be amended, waived or modified only upon the written consent of the Company and the Investor.
 

(b) Any notice required or permitted by this instrument will be deemed sufficient when delivered personally or by overnight courier to the relevant address listed on
the signature page, or 48 hours after being deposited in the U.S. mail as certified or registered mail with postage prepaid, addressed to the party to be notified at such party’s
address listed on the signature page, as subsequently modified by written notice.
 

(c) The Investor is not entitled, as a holder of this instrument, to vote or receive dividends or be deemed the holder of Capital Stock for any purpose, nor will anything
contained herein be construed to confer on the Investor, as such, any of the rights of a stockholder of the Company or any right to vote for the election of directors or upon any
matter submitted to stockholders at any meeting thereof, or to give or withhold consent to any corporate action or to receive notice of meetings, or to receive subscription rights
or otherwise until shares have been issued upon the terms described herein.
 

(d) Neither this instrument nor the rights contained herein may be assigned, by operation of law or otherwise, by either party without the prior written consent of the
other; provided, however, that this instrument and/or the rights contained herein may be assigned without the Company’s consent by the Investor to any other entity who
directly or indirectly, controls, is controlled by or is under common control with the Investor; and provided, further, that the Company may assign this instrument in whole,
without the consent of the Investor, in connection with a reincorporation to change the Company’s domicile.
 

(e) In the event any one or more of the provisions of this instrument is for any reason held to be invalid, illegal or unenforceable, in whole or in part or in any respect,
or in the event that any one or more of the provisions of this instrument operate or would prospectively operate to invalidate this instrument, then and in any such event, such
provision(s) only will be deemed null and void and will not affect any other provision of this instrument and the remaining provisions of this instrument will remain operative
and in full force and effect and will not be affected, prejudiced, or disturbed thereby.
 

(f) All rights and obligations hereunder will be governed by the laws of the State of Delaware, without regard to the conflicts of law provisions of such jurisdiction.
 

(Signature page follows)
 



 
 
IN WITNESS WHEREOF, the undersigned have caused this instrument to be duly executed and delivered.
 
Company: SmartDesk Inc.  
   
By: /s/ Saagar Govil  
Name: Saagar Govil  
Title: CEO  
Address:1543 11th St, Unit A  
 Fort Lee, NJ 07024  
   
Investor: Cemtrex Inc.  
   
By: /s/ Paul Wyckoff  
Name: Paul Wyckoff  
Title: Chief Financial Officer  
Address:276 Greenpoint Ave, Ste 208  
 Brooklyn, NY 11222  

 
 

 



 
EXHIBIT 99.1

 

 
Cemtrex Completes Divestiture of Non-Core Assets to Focus on Accelerating Its Vicon and AIS Brands

 
Transformative Business Restructuring to Result in Cost Savings of $2.5-$3 Million Per Year

 
Building a Dominant Security Technology Brand Focused on VSaaS Solutions Leveraging AI and Cloud Technology Solutions for Commercial, Industrial, and Government

Applications
 

Monetizing the Increase in Demand for Predictive Maintenance Services and the Rise in the Complexity of Equipment Through Single Source Industrial Contractor Advanced
Industrial Services (AIS)

 
Divesting Unprofitable Operations Through the Sale of Smartdesk and VR Subsidiaries to Deliver a Strong Balance Sheet and Access to Capital Markets to Execute Growth

Strategy
 

Brooklyn, NY, November 29, 2022 - Cemtrex Inc. (NASDAQ: CETX, CETXP), a technology company driving innovation in Internet of Things (IoT), security, machine
vision & artificial intelligence, and augmented & virtual reality, today announced that the Company has undertaken a transformative restructuring in which it has divested its
Smartdesk and VR subsidiaries in order to focus exclusively on its Vicon Industries and Advanced Industrial Services (AIS) businesses. The restructuring is the culmination of
Cemtrex’s previously announced strategic shift towards prioritizing its core businesses.
 
“Surveillance industry trends are rapidly evolving toward Video Surveillance as a Service (VSaaS) as end-users seek a reliable source of video surveillance and access control
technologies fit for today’s highly dynamic environment,” said Saagar Govil, Chairman and CEO of Cemtrex. “We continue to see escalating demand from major customers for
Vicon’s expanding line of Valerus products and software services, with Allied Market Research predicting the global VSaaS and video surveillance market will reach over $83
billion by 2030 with a CAGR of 10.9% between 2021 and 2030.
 
“We believe Vicon is on a strong path towards $5-10 million of recurring revenue in the next three to five years as the industry shifts to SaaS solutions leveraging AI and cloud
technology solutions. We believe this shift in focus to capture significant near-term recurring revenue opportunities in Vicon will maximize shareholder value over the next
several years.
 
“For AIS, the company continues to be a strong source of cash flow with high repeat business and a well-known reputation. We expect to see continued growth in this segment
driven by an increase in demand for industrial contracting and predictive maintenance services, as the industrial economy in the US continues to thrive.”
 
As part of the strategic restructuring, on November 22, 2022, Cemtrex completed a divestiture of its Smartdesk, CXR services, Cemtrex Labs, Virtual Driver Interactive and
Bravo Strong assets and trade liabilities, allowing Cemtrex to focus on the Vicon and AIS businesses. The divestment of the subsidiaries was accomplished through a sale to
existing management of Cemtrex, led by Mr. Saagar Govil. The Company’s independent Board of Directors and management worked with independent third parties to establish
valuations for the assets included in the transaction. The Company’s Board of Directors, excluding Saagar Govil who abstained from all voting on these agreements, approved
these actions and agreements.
 
Govil continued, “In the current environment, our Smart Desk and AR/VR businesses have proven challenging to drive attractive returns and are better suited towards being
private companies. This divesture will allow us to focus on helping Vicon accelerate the implementation of VSaaS and AI-based video analytics for our global customer base,
and growing AIS industrial contracting services in a high repeat business.”
 
 



 
 
On November 22, 2022, the Company completed the disposition of assets and certain liabilities for the following consideration:

 ● Cemtrex XR, Inc.

 ○ $895,000 comprised of:

 ■ $75,000 in cash payable at Closing
 ■ 5% royalty of all revenues on the Business to be paid 90 days after the end of each calendar year for the next three years; and should the

total sum of royalties due be less than $820,000 at the end of the three-year period, Purchaser shall be obligated to pay the difference
between $820,000 and the royalties paid.

 ● Cemtrex Advanced Technologies, Inc.

 ○ $10,000 in cash payable at Closing
 ○ 5% royalty of all revenues on the Business to be paid 90 days after the end of each calendar year for the next 5 years; and
 ○ $1,600,000 in “SAFE” (common equity) at any subsequent fundraising or exit above $5M with a $10M cap.
 
“With the divestments completed, we will be able to drive growth capital to Vicon and focus on a return to profitability. We will invest in Vicon’s state-of-the-art end-to-end
video surveillance security system that provides customers with a complete solution with the ability to monitor LPR, access control and video management all from Valerus.
Taken together, we are excited to be embarking on this transformation of our business and believe our shareholders will better appreciate the long-term value and growth
potential that it facilitates. I look forward to providing more updates as we move forward into 2023,” concluded Govil.
 
About Cemtrex
 
Cemtrex, Inc. (CETX) is a leading multi-industry technology company that is driving innovation in markets such as Internet of Things (IoT), Augmented and Virtual Reality
(AR & VR), and Artificial Intelligence and Computer Vision (AI & CV) in a wide range of sectors, including but not limited to consumer products, industrial manufacturing,
digital applications, and intelligent security & surveillance systems. www.cemtrex.com
 
Forward-Looking Statements
 
This press release contains “forward-looking statements” within the meaning of the Private Securities Litigation Reform Act of 1995, including statements relating to the
closing of the offering, gross proceeds from the offering, our new product offerings, expected use of proceeds, or any proposed fundraising activities. These forward-looking
statements are based on management’s current expectations and are subject to certain risks and uncertainties that could cause actual results to differ materially from those set
forth in or implied by such forward looking statements. Statements made herein are as of the date of this press release and should not be relied upon as of any subsequent date.
These risks and uncertainties are discussed under the heading “Risk Factors” contained in our Form 10-K filed with the Securities and Exchange Commission. All information
in this press release is as of the date of the release and we undertake no duty to update this information unless required by law.
 
Investor Relations
 
Chris Tyson
Executive Vice President – MZ North America
Direct: 949-491-8235
CETX@mzgroup.us
www.mzgroup.us
 
 

 
 

 


